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Using  Impact  Fees  for  Public  Schools: 
the  Orange  County  Experiment 


by  Richard  D.  Ducker 


ON  JUNE  7.  1993,  the  Orange  County  Board  of  Commis- 
sioners adopted  an  ordinance  estabiisiiing  a  system  of 
impact  fees  imposed  on  new  development  in  the  county 
to  raise  funds  to  finance  new  school  construction.'  The 
ordinance,  which  became  effective  July  1,  1993,  imposes 
a  flat  $750  fee  on  each  new  residential  unit  built  within 
the  county.  Revenues  are  eannarked  for  school  construc- 
tion needs  in  the  school  administrative  unit-  in  which  the 
development  is  located.  Ba.sed  on  a  projected  growth  rate 
in  county  housing  units  of  3.39  percent,  planners  have 
estimated  that  the  fee  will  raise  as  much  as  S6.4  million 
in  revenue  over  the  next  five  years — $2.2  million  for  the 
Orange  County  schools  and  $4.2  million  for  the  Chapel 
Hill-Carrboro  schools.  The  revenues  may  be  used  only  to 


The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  economic  development. 

1.  Orange  County,  N.C..  Educational  Facilities  Impact  Fee  Ordinance 
(June  7.  1993),  §  5(C)(  1 )  (hereinafter  Orange  County  Impact  Fee  Ordinance). 

2.  Orange  County  includes  two  public  school  administrative  units — 
the  Orange  County  Schools  and  the  Chapel  Hill-Carrboro  City  Schools.  The 
Chapel  Hill-Carrboro  unit  serves  students  who  live  within  the  municipali- 
ties of  Chapel  Hill  and  Carrboro  as  well  as  those  who  live  in  a  portion  of 
the  unincorporated  area  of  Chapel  Hill  Township,  one  of  seven  townships 
in  the  county.  The  Orange  County  unit  includes  the  remainder  of  the  county, 
including  the  area  within  the  Town  of  Hillsborough  and  portions  of  the 
municipalities  of  Mebane  and  Durham.  More  students  attend  the  Chapel  Hill- 
Carrboro  schools.  The  final  average  daily  membership  (ADM)  for  grades  K 
through  1 2  for  the  city  system  in  1992-9.1  was  6,822;  the  final  ADM  for  the 
county  schools  was  5,256.  The  Chapel  Hill-Carrboro  City  Schools  currently 
comprise  one  senior  high  school,  two  middle  schools,  and  six  elementary 
schools.  The  Orange  County  system  includes  one  senior  high,  two  middle 
schools,  and  four  elementary  schools.  Both  units  receive  the  same  per  pupil 
funding  from  the  county.  However,  the  residents  in  the  Chapel  Hill-Carrboro 
unit  currently  pay  a  supplemental  tax  of  an  additional  15.75  cents  per  $100 
assessed  value. 


fund  capital  improvements  for  schools — for  land  acqui- 
sition; site  development;  building  construction;  design, 
engineering,  and  legal  fees;  equipment  and  furnishings; 
and  related  infrastructural  improvements. 

Orange  County  is  the  first  North  Carolina  local  gov- 
ernment to  introduce  an  impact  fee  designed  to  fund 
schools  and  the  first  county  to  use  its  regulatory  power  to 
impose  impact  fees  to  fund  public  facilities  other  than 
utilities.  The  purpose  of  this  article  is  to  review  the  events 
that  led  to  the  adoption  of  such  a  fee,  analyze  the  fee  and 
the  methodology  for  calculating  it,  and  review  the  legal 
issues  that  arise  when  impact  fees  are  used  to  finance 
public  facilities. 

Historical  Background 

Discussions  in  Orange  County  and  its  municipalities 
about  the  possible  use  of  development  fees  and  taxes  to 
finance  public  facilities  began  a  decade  ago.  Rapid  popu- 
lation growth  and  the  need  for  expanded  public  facilities 
to  serve  this  growth  caused  elected  officials  to  consider 
both  impact /ee.s,  which  must  be  expended  to  benefit  those 
who  generate  the  need  for  new  public  facilities,  and  im- 
pact taxes,  which  are  subject  to  far  fewer  restrictions. 
Since  both  funding  techniques  were  new  to  North  Caro- 
lina, legislative  sanction  was  sought. 

In  1985  Carrboro  was  one  of  several  North  Caro- 
lina local  governments  that  were  among  the  first  to  ob- 
tain local  legislation  from  the  General  Assembly 
authorizing  them  to  adopt  impact  fees.'  Carrboro  was 


3.  1985  N.C.  Sess.  Laws  ch.  357,  §  2. 
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allowed  to  establish  separate  fees  for  streets,  drainage 
facilities,  and  several  other  types  of  public  facilities. 
Local  acts  authorizing  similar  fees  to  be  imposed  by  the 
towns  of  Chapel  Hill  and  Hillsborough  for  streets, 
drainage  facilities,  and  recreational  facilities  were 
adopted  in  1986.''  Orange  County's  authorizing  legisla- 
tion came  a  year  later.  That  legislation  allowed  the 
county  to  use  impact  fees  for  the  full  range  of  capital 
improvements  that  were  authorized  for  any  city  in  Or- 
ange County  and  to  adopt  such  fees  for  schools  and 
water  and  sewer  facilities  as  well.'^  The  county's  new 
authority  was  intended  to  be  coordinated  with  the  power 
of  the  various  Orange  County  municipalities  to  impose 
their  own  impact  fees  and  other  fomis  of  exactions  (for 
example,  land  dedication  and  improvement  require- 
ments). The  legislation  limited  the  application  of  county 
impact  fees  to  the  county's  planning  jurisdiction, 
thereby  excluding  from  county  authority  all  areas  within 
the  corporate  limits  of  the  municipalities  and  the  areas 
within  their  respective  planning  jurisdiction  areas  out- 
side their  territorial  limits. 

Soon  after  this  legislation  was  adopted,  however,  the 
county  and  its  municipalities  began  to  consider  still  other 
options  for  raising  funds  to  finance  public  infrastructure. 
In  1988  the  Intergovernmental  Working  Group  on  Rev- 
enue Sources,  made  up  of  local  government  elected  offi- 
cials in  Orange  County,  was  established  to  review  three 
alternative  revenue  sources  to  finance  capital  facilities — 
particularly  impact  fees,  impact  taxes,  and  land  transfer 
taxes. 

The  group  analyzed  the  legal  requirements  that  ap- 
ply to  a  system  of  impact  fees:  ( 1 )  the  calculation  of  fees 
in  proportion  to  the  public  facility  need  caused  by  new 
development,  (2)  the  accounting  of  fees  collected,  and  (3) 
the  expenditure  of  revenue  by  a  certain  deadline  to  ben- 
efit the  development  for  which  it  was  collected.  Seeking 
to  avoid  these  constraints,  the  group  eventually  endorsed 
legislafion  authorizing  an  impact  tax.*"  House  bill  925, 
introduced  by  request^  in  the  spring  of  the  1989  General 
Assembly  session,  would  have  authorized  Chapel  Hill  and 
Carrboro  to  adopt  impact  taxes  to  finance  roads, 
stormwater  faciUties,  open  space  and  recreation,  and  po- 


4.  1985  N.C.  Sess.  Laws  (1986  Reg.  Sess.)  ch.  936.  §§  1,5. 

5.  1987  N.C.  Sess.  Laws  ch.  460.  §§  17-18.1. 

6.  The  impact  tax  was  intended  to  be  as  comprehensive  as  possible, 
essentially  an  excise  tax  on  the  incidents  or  impacts  of  land  development  and 
building  construction  rather  than  a  privilege  tax  on  the  business  of  develop- 
ment and  construction.  A  privilege  tax  could  not  have  been  applied  to  some- 
one who  constructed  a  home  for  his  or  her  own  use  and  who  was  not  in  the 
construction  business. 

7.  A  bill  introduced  by  request  is  a  bill  whose  sponsor  does  not  nec- 
essarily support  it  or  advocate  its  adoption. 


lice  and  fire  stations.  It  would  have  also  authorized  the 
county  to  use  such  taxes  to  finance  schools,  libraries,  / 
stormwater  facilities,  open  space  and  recreation,  and  pub-  ^ 
lie  safety  facilities,  including  jails.  House  bill  925  also 
provided  that  no  such  tax  could  be  applied  to  areas  sub- 
ject to  an  impact  fee  adopted  by  Chapel  Hill,  Carrboro, 
or  the  county.  However,  political  opposition  surfaced  and 
the  affected  local  governments  were  unable  to  agree 
quickly  on  proposed  bill  revisions.  The  bill  was  with- 
drawn less  than  a  month  after  it  was  introduced. 

Similar  legislafion  was  proposed  in  the  1991  legis- 
lative session  in  the  form  of  Senate  bill  539.  It  provided 
for  a  separate  county  school  impact  tax  district  and  for 
funds  from  the  school  levy  to  be  earmarked  for  school 
capital  improvements.  However,  impact  tax  authority 
drew  strong  opposition,  led  by  the  Durham-Chapel  Hill 
Homebuilders'  Association.  The  impact  tax  proposal 
eventually  lost  the  support  of  Orange  County's  local  leg- 
islative delegation.  When  Senate  bill  539  was  enacted  in 
1991,**  all  of  the  impact  tax  authority  for  Orange  County 
local  governments  had  been  deleted.  However,  the  1987 
impact  fee  authority  was  retained,  and  the  local  act  that 
was  adopted  did  refocus  attention  on  county  school  con- 
struction impact  fees:  it  amended  Orange  County's  1987 
impact-fee  enabling  legislation  to  make  any  school  impact 
fee  ordinance  adopted  by  the  county  applicable  every- 
where in  the  county,  including  those  areas  within  the  plan- 
ning jurisdiction  of  any  municipality. 

In  early  1992  the  Orange  County  Planning  and  In- 
spections Department  published  the  initial  version  of  a 
report  outlining  the  development  of  an  impact  fee  system 
to  fund  schools."  The  report  presented  a  methodology  for 
calculating  school  impact  fees  for  Orange  County  and  the 
calculations  establishing  the  costs  of  renovating,  upgrad- 
ing, and  construcfing  school  facilities  that  could  be  re- 
flected in  a  county  school  impact  fee. 

The  impact  fee  report  was  based  on  figures  devel- 
oped by  the  county's  School  Capital  Needs  Advisory 
Committee  to  estimate  the  costs  of  providing  sufficient 
public  school  capacity  in  the  county  system  (Orange 
County  Schools)  and  the  city  system  (Chapel  Hill-Carrboro 
City  Schools)  to  support  expected  new  residential  growth 
and  development.  A  draft  impact  fee  ordinance  was  pre- 
sented to  the  county  commissioners  in  the  spring  of  1992 
but  was  not  adopted. 


8.  1991  N.C.  Sess.  Laws  ch.  324. 

9.  A  Technical  Report  on  the  Calculation  of  Proportionate  Impact         _. 
Fees  for  Financing  Public  School  Capital  Needs  in  Orange  County  (Draft),      jT    j 
Orange  County  Planning  and  Inspections  Department.  Dec.  1991.  A  final      ^ 
version  of  this  report  was  published  in  June  1993  (hereinafter  Revised  Re- 
port on  School  Impact  Fee  Calculation). 
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During  the  same  period  in  which  impact  fees  and 
impact  taxes  were  being  debated,  the  need  for  additional 
revenue  to  finance  capital  improvements  for  the  county's 
two  public  school  systems  had  been  evident.  Deferred 
renovation  and  facility  upgrading,  particularly  in  the 
county  system,  and  the  prospect  of  rapidly  increasing 
enrollment,  particularly  in  the  city  system,  resulted  in 
unmet  capital  needs  in  both  school  units.  Voters  re- 
sponded in  1988  by  approving  a  $30  million  bond  refer- 
endum that  included  $22  million  for  public  schools. 
However,  a  long-range  plan  prepared  for  the  Chapel  Hill- 
Carrboro  schools  in  1990  reported  the  need  for  four  ad- 
ditional new  schools  before  the  end  of  the  decade.'"  It  also 
found  that  state  projections  had  significantly  underesti- 
mated student  enrollment  growth  in  recent  years."  In 
1991  the  School  Capital  Needs  Committee,  which  had 
been  appointed  by  the  Orange  County  Board  of  Commis- 
sioners, reported  that  of  the  $156.6  million  for  capital 
improvements  requested  by  the  county's  two  school 
boards  for  the  period  1992-9.3  through  1998-99.  revenue 
sources  were  sufficient  to  fund  only  $1 1 .8  million  in  im- 
provements.'- 

In  November  1992  county  voters  approved  a  $52 
million  school  bond  issue.  Most  of  the  proceeds  were 
earmarked  for  a  new  high  school  for  the  Chapel  Hill- 
Carrboro  City  Schools  and  a  new  middle  school  for  each 
of  the  two  units.  However,  proposals  from  Chapel  Hill- 
Carrboro  for  two  additional  elementary  schools  and  from 
Orange  County  for  one  additional  elementary  school  were 
left  unfunded.  When  the  Orange  County  Board  of  Com- 
missioners rejected  the  idea  of  funding  one  new  elemen- 
tary school  for  each  unit  with  yet  another  bond  issue,  this 
time  one  for  $20  million,  it  became  clear  that  other  fund- 
ing sources  would  have  to  be  used  if  these  school  con- 
struction needs  were  to  be  met. 

The  Orange  County  1993-94  budget,  adopted  in 
June  1993,  included  a  9.35  cent  increase  in  the  county 
property  tax  rate,  the  largest  increase  in  almost  a  decade. 
The  impact  fee  ordinance,  which  became  effective  July  1 , 
1993,  to  coincide  with  the  beginning  of  the  199.3-94  fis- 
cal year,  is  projected  by  the  county  to  raise  $6.4  million 
in  impact  fee  revenue  over  the  next  five  years — $4.2  mil- 


10.  Long-Range  Facility  Plan  for  the  Nineties,  prepared  by  the  Long- 
Range  Facilities  Planning  Committee,  Chapel  Hill-Carrboro  City  Schools. 
Nov.  14,  1990,  p.  iii. 

1 1 .  W.  at  I .  Actual  enrollment  figures  later  revealed  that  during  the 
period  1988-92  average  daily  membership  in  the  city  system  alone  grew  a 
total  of  18.5  percent.  Actual  and  Projected  Average  Daily  Membership 
(ADM)  in  129  North  Carolina  School  Units,  N.C.  Department  of  Public  In- 
struction. Jan.  1994.  p.  84. 

1 2.  Report  of  the  School  Capital  Needs  Advisory  Committee,  prepared 
lor  the  Orange  County  Board  of  Commissioners.  Dec.  2.  1991.  p.  2. 


lion  for  the  Chapel  Hill-Carrboro  schools  and  $2.2  mil- 
lion for  the  Orange  County  schools."  The  Orange  County 
1993-98  Capital  Improvements  Plan,  adopted  in  June 
1993,  does  not  reflect  these  revenue  projections.  Instead, 
$1.6  million  was  reserved  from  pay-as-you-go  allocations 
for  two  Chapel  Hill-Carrboro  elementary  schools  and 
$1.4  million  for  the  financing  of  an  Orange  County  el- 
ementary school.'^ 

Plans  for  financing  the  new  Chapel  Hill-Carrboro 
elementary  school  to  open  in  the  fall  of  1996  were  ap- 
proved recently  by  the  Orange  County  Board  of  Commis- 
sioners." On  January  18,  1994,  the  board  approved  a  plan 
to  raise  $10  million  through  the  sale  of  certificates  of 
participation.  These  securities  will  consist  of  portions  in 
relatively  small  denominations  (e.g.,  $5,000)  of  the 
creditor's  right  to  receive  installment  payments  under  an 
installment  purchase  contract  for  the  construction  of  the 
school.  The  county  plans  to  use  impact  fee  revenues  to 
retire  this  debt.'" 

Impact  Fees  as  Land  Development 
Exactions 

Valid  impact  fees,  whether  used  to  finance  schools, 
parks,  roads,  or  drainage  facilities,  are  a  form  of  develop- 
ment exaction,  incident  to  the  power  of  local  governments 
to  regulate  the  development  of  land.  An  exaction  is  a  con- 
dition of  development  permission  that  requires  a  public 
facility  or  improvement  to  be  provided  at  the  developer's 
expense."  Although  the  term  exaction  as  used  in  ordinary 


13.  Revised  Report  on  School  Impact  Fee  Calculation,  supra  note  9, 
p.  16.2.  Table  15.  During  the  first  six  months  (July  through  December  of 
1993)  that  the  fee  was  in  effect,  revenues  from  the  fee  for  the  Chapel  Hill- 
Carrboro  schools  were  only  $9,000.  Early  projections  indicated  that  it  would 
raise  $294,188  for  the  city  system  in  the  first  year  alone.  In  the  same  period 
$40,000  was  collected  for  the  Orange  County  schools.  Greg  Easterly,  "Fees 
Have  Low  Impact  to  This  Point,"  News  and  Obserwr  (Raleigh),  Jan.  25, 
1994,  IB.  col.  I.  The  paltry  revenues  may  reflect  inaccurate  projections,  a 
rush  among  builders  to  obtain  certificates  of  occupancy  before  the  fee  be- 
came effective,  a  pause  in  the  housing  construction  cycle  in  Orange  County, 
or  a  tendency  of  the  fee  to  discourage  residential  growth. 

14.  Orange  County  Capital  Improvements  Plan  1993-98.  p.  6. 

15.  Lee  Weisbecker,  "Financing  Plan  OK'd,"  Chapel  Hill  News,  Jan. 
23,  1994,  A3,  col.  I. 

16.  Annual  payments  are  expected  to  amount  to  about  $1.05  million, 
which  the  school  system  would  pay  out  of  its  capital  improvements  budget 
and  the  system's  share  of  the  impact  fee  revenues.  See  Easterly,  "Fees  Have 
Low  Impact  to  This  Point,"  supra  note  13.  See  also  text  accompanying  note 
13. 

17.  Batch  V.  Town  of  Chapel  Hill,  92  N.C.  App.  601,  613,  376  S.E.2d 
22,  26  (1989),  rev'd  on  other  grounds.  326  N.C.  1,  387  S.E.2d  655  (1990), 
cert,  denied.  496  U.S.  931  (1990),  quoting  Richard  D.  Ducker,  "Taking 
Found  for  Beach  Access  Dedication  Requirement,"  Local  Government  Law 
Bulletin  No.  30  (1987):  2. 
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speech  may  have  a  certain  negative  connotation,"  devel- 
oper exactions  when  properly  applied  are  valid,  com- 
monly used  regulatory  tools.  Exaction  requirements 
typically  fall  into  one  of  four  categories:  (1)  that  land  be 
dedicated  for  streets,  parks,  utility  easements,  and  school 
sites;  (2)  that  improvements  be  constructed  or  installed  on 
land  so  dedicated;  (3)  that  fees  be  paid  in  lieu  of  compli- 
ance with  dedication  or  improvement  provisions;  and  (4) 
that  developers  pay  impact  or  facility  fees  reflecting  their 
respective  prorated  shares  of  the  costs  of  providing  new 
roads,  utility  systems,  parks,  and  other  public  facilities 
serving  the  entire  area." 

Traditionally,  the  land  and  improvements  that  devel- 
opers have  been  expected  to  provide  have  been  located 
"on-site"  (within  or  on  the  perimeter  of  project  bound- 
aries), because  such  exactions  must  principally  serve  the 
residents  or  users  of  the  development.  However,  many 
public  facilities  (including  schools)  serve  far  more  than  a 
single  development,  and  "in-kind"  dedications  for  public 
facility  sites  and  improvements  are  not  easily  divisible  or 
apportioned.  As  a  result,  some  local  governments  recently 
have  become  interested  in  adopting  exaction  fees,  which 
allow  public  facility  costs  to  be  more  carefully  and  equi- 
tably apportioned  to  particular  projects.  An  impact  fee  is 
a  type  of  exaction  that  is  ( 1 )  in  the  form  of  a  predeter- 
mined money  payment;  (2)  assessed  as  a  condition  to  the 
issuance  of  a  building  permit,  an  occupancy  permit,  or  plat 
approval;  (3)  pursuant  to  local  government  powers  to 
regulate  new  growth  and  development  and  provide  for 
adequate  public  facilities  and  services;  and  (4)  levied  to 
fund  large-scale,  off-site  public  facilities  and  services 
necessary  to  serve  new  development.-"  These  four  ele- 
ments distinguish  impact  fees  from  taxes,  special  assess- 
ments, user  fees,  and  other  types  of  fees  such  as  fees  in 
lieu  of  mandatory  dedication  or  construction. 

It  is  important  to  distinguish  an  impact  fee  from  an 
impact  tax.  In  theory,  impact  fees  derive  from  the  police 
power  of  government — the  power  to  regulate  private  ac- 
tivity to  protect  the  pubhc  health,  safety,  and  welfare.  In 
contrast,  taxes  derive  from  a  distinctly  different  power — 
the  power  to  tax — which  is  exercised  to  raise  revenue. 
This  distinction  can  be  blurred  in  practice,  because  a  sys- 


tem of  impact  fees  can  have  sizable  revenue-generating 
potential,  and  impact  taxes  can  be  tailored  to  resemble 
impact  fees.  For  example,  impact  fees  cannot  exceed  the 
prorated  share  of  the  public  facility  costs  that  can  fairly 
be  attributed  to  a  development,  and  revenues  must  be 
spent  in  such  a  way  as  to  benefit  sufficiently  the  residents 
or  users  of  the  development  for  which  the  fees  were  im- 
posed. However,  an  impact  tax  may  also  be  devised 
whose  revenues  are  restricted  to  providing  capital  funds 
for  a  particular  type  of  public  facility  (for  example, 
schools)  in  a  manner  that  benefits  those  in  whose  behalf 
the  tax  is  levied.  Any  tax  levied  by  a  North  Carolina  lo- 
cal government  must  be  authorized  specifically  by  state 
statute  and  comply  with  the  provision  of  the  North  Caro- 
lina Constitution  requiring  that  taxes  be  uniformly  ap- 
plied.-' <Impact  fee  classifications  may  be  established  that 
also  meet  this  standard.) 

Ultimately,  impact  fees  are  distinguished  from  im- 
pact and  other  taxes  by  two  requirements.  First,  an  impact 
fee  ordinance  must  be  based  on  adequate  enabling  author- 
ity that  serves  to  identify  the  fees  as  valid  exercises  of  a 
local  government's  power  to  regulate  land  development 
and  provide  adequate  public  facilities.  Second,  the  terms 
of  the  ordinance  and  the  method  for  calculating  the  fees 
must  meet  the  rational  nexus  test,  the  current  constitu- 
tional standard  for  ensuring  a  proper  connection  between 
the  burdens  imposed  on  a  developer  and  the  benefits  the 
development  derives  from  the  public  facilities  provided. 

Enabling  Authority  for  School  Impact  Fees 

Any  local  government  adopting  an  impact  fee  ordi- 
nance must  be  prepared  to  demonstrate  that  the  ordinance 
is  based  on  state  statutory  or  state  constihitional  provisions 
allowing  it  to  be  adopted.  In  some  states,  courts  have 
found  local  government  authorization  for  impact  and  re- 
lated development  fees  in  broad  statutory  grants  of  power 
to  local  governments  to  plan  and  regulate  land  develop- 
ment and  in  broad  "home  rule"  provisions  in  state  con- 
stitutions delegating  power  to  local  governments  to 
exercise  any  power  that  is  not  expressly  prohibited  or 
preempted  by  state  law.--  However,  other  courts  have  in- 
validated impact  fees  as  unauthorized  taxes  in  the  absence 


18.  The  Compact  Edition  of  the  Oxford  English  Dictionary,  s.v.  "ex- 
action": 1.  The  action  of  demanding  and  enforcing  payment  (of  fees,  taxes. 
penalties,  etc.);  an  instance  of  the  same.  2.  The  act  of  demanding  or  requir- 
ing more  than  is  due  or  customary;  an  instance  of  the  same;  an  Illegal  or 
exorbitant  demand;  extortion.  3.  A  use  of  money  which  is  exacted;  an  arbi- 
trary and  excessive  impost. 

19.  Batch,  92  N.C.  App.  at  613,  376  S.E.2d  at  26. 

20.  Brian  W.  Blaesser  and  Christine  M.  Kentopp.  -Impact  Fees:  The 
Second  Generation."  Journal  of  Urban  and  Contemporary'  Law  38  (1990)- 
55.  64. 


21.  "No  class  of  property-  shall  be  taxed  except  by  uniform  rule,  and 
every  classification  shall  be  made  by  general  law  uniformly  applied.  .  .  ." 
(emphasis  added).  N.C.  Const,  art.  V.  §  2.  See  First  Carolina  Investors  v. 
Lynch,  78  N.C.  App.  583,  337  S.E.2d  691.  694  (1985)  (uniformity  require- 
ment extends  to  license,  franchise,  and  other  taxes). 

22.  See,  e.g.,  Jordan  v.  Village  of  Menomonee  Falls,  137  N.W.2d  442 
(Wis.  1965),  appeal  dismissed,  385  U.S.  4  (1966)  (fees  in  lieu  of  dedication 
of  land  for  school,  park,  and  recreational  purposes  upheld);  Home  Builder 
and  Contractors  Ass'n  of  Palm  Beach  County,  Inc.  v.  Board  of  County 
Comm'rs  of  Palm  Beach  County,  466  So.  2d  149  (Fla.  App.  1983),  cert. 
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of  specific  statutory  provisions  authorizing  them  as  legiti- 
mate exercises  of  poHce  power.-' 

To  clarify  the  power  of  local  governments  to  adopt 
impact  fees,  some  seventeen  states  have  adopted  general 
impact-fee  enabling  legislation  since  1986,  bringing  the 
total  number  with  such  legislation  to  twenty.-^  In  six  of 
the  twenty  states  (that  is,  California,  Colorado,  Hawaii, 
Vermont,  Washington,  and  West  Virginia),  the  enabling 
legislation  either  expressly  or  implicitly  includes  author- 
ity to  fund  schools.-"  In  still  other  states  (for  example, 
Florida),  school  impact  fees  have  been  validated  despite 
the  absence  of  express  impact-fee  enabling  legislation.-^ 

The  North  Carolina  General  Statutes  (hereinafter 
G.S.)  do  expressly  authorize  various  types  of  exactions 
(for  example,  land  dedication  requirements,  public  facil- 
ity construction,  fees  in  lieu  of  dedication  or  construction) 
for  various  types  of  public  facilities  (that  is,  recreation 
areas  and  facilities,  streets,  utilities,  community  service 
facilities).-^  Similarly,  several  dozen  North  Carolina  cit- 


denied,  451  So.  2d  848  (Fla.  1983)  (impact  fee  for  road  improvements  au- 
thorized by  general  statutory  grant  of  power  to  nonciiarter  counties  and  the 
state's  local  government  comprehensive  planning  statutes);  Builders  Assn 
of  Santa  Clara-Santa  Cruz  Counties  v.  Superior  Court.  529  P.2d  582  (Cal. 
1974)  (school  impact  fee  valid  exercise  of  police  power  to  local  governments 
derived  from  California  Constitution);  Candid  Enterprises,  Inc.  v.  Grossmont 
Union  High  School  Dist..  705  P.2d  876  (Cal.  1985)  (en  banc)  (California 
School  Facilities  Act.  authorizing  local  jurisdictions  to  require  the  payment 
of  school  impact  fees  for  the  construction  of  temporary  and  permanent  school 
facilities  as  a  condition  of  subdivision  approval,  did  not  preempt  local  au- 
thority to  impose  additional  fees  for  permanent  school  facilities). 

23.  See.  e.g..  Eastern  Diversified  Properties,  Inc.  v.  Montgomery 
County.  570  A. 2d  850  (Md.  1990)  (road  improvement  impact  fee  invalidated 
as  unauthorized  tax  in  the  absence  of  specific  authorizing  legislation);  Al- 
bany Area  Builders  Ass'n  v.  Town  of  Guilderland,  546  N.E.2d  920  (N.Y. 
1989),  aff-g  534  N.Y.S.2d  797  (N.Y.  App.  1988)  (transportation  impact  fee 
invalidated  for  lack  of  enabling  authority).  "Absent  free-wheeling  home  rule 
authority,  express  or  implied  statutory  authority  is  crucial  to  the  validity  of 
an  exaction."  Marlin  Smith,  "From  Subdivision  Improvement  Requirements 
to  Community  Benefit  Assessments  and  Linkage  Payments:  A  Brief  History 
of  Land  Development  Exactions,"  Law  and  Contemporary  Problems  50 
(Winter  1987):  5,  10. 

24.  Martin  L.  Leitner  and  Susan  P.  Schoettle.  "A  Survey  of  State 
Impact  Fee  Enabling  Legislation,"  Urban  Law  25  (1993):  491,  492. 

25.  Id.  at  497-503  (Table  1 :  Analysis  of  State  Impact  Fee  Legislation). 

26.  See  St.  Johns  County  v.  Northeast  Florida  Builders  Ass'n,  Inc.  583 
So.  2d  635  (Fla.  1991). 

27.  The  North  Carolina  General  Statutes  explicitly  authorize  cities  and 
counties  to  require  subdividers  of  land  to  dedicate  land  for  (1)  streets,  (2) 
ulilitie.s,  and  (3)  parks.  G.S.  160A-372;  1 53 A-331.  Subdivision  plat  approval 
may  also  be  conditioned  on  the  construction  or  installation  of  "community 
service  facilities."  Id.  A  city  or  county  may  require  the  dedication  of  recre- 
ation areas  or  the  construction  of  street  improvements;  it  may  also  accept  fees 
from  subdividers  in  lieu  of  these.  Id.  In  some  instances  exactions  may  be 
imposed  on  applicants  for  zoning  permits  as  well:  a  city  or  county  may  re- 
quire the  dedication  of  street  or  utility  rights-of-way  or  the  provision  of  rec- 
reational space  as  a  condition  of  a  special-  or  conditional-use  permit  required 
by  a  zoning  ordinance.  G.S.  160A-381;  I53-.340.  There  is  no  explicit  author- 
ity to  require  developers  to  dedicate  or  improve  land  for  a  public  school. 


ies  and  counties  have  been  made  subject  to  local  acts  au- 
thorizing the  use  of  impact  fees  to  provide  for  one  or  more 
types  of  public  facility.  Of  this  group,  two  counties  (Or- 
ange and  Chatham)  are  authorized  to  adopt  impact  fees 
for  school  purposes.-^ 

There  is  evidence,  however,  that  express  enabling 
legislation  authorizing  impact  fees  may  not  always  be 
needed  in  North  Carolina.  The  statutes  allowing  North 
Carolina  cities  to  tlnance  public  enterprises  and  to  fix 
rates,  fees,  and  charges  for  services  furnished  by  a  public 
enterprise  (G.S.  160A-313,  -314)  have  been  held  to  au- 
thorize implicitly  the  use  of  impact  fees  to  fund  capital 
improvements  to  water  and  sewer  systems.-''  In  addition, 
the  North  Carolina  Supreme  Court  recently  held  that 
municipal  authority  must  be  construed  broadly  and  that 
the  power  of  cities  to  charge  "user  fees"  to  recover  the 
costs  of  reviewing  land  development  proposals  may  be 
implied  from  the  zoning,  land  subdivision  control,  and 
other  development  control  enabling  statutes.'" 

The  Rational  Nexus  Test 

Most  state  courts  require  exactions  to  be  properly 
and  fairly  related  to  the  need  for  new  public  facilities 
generated  by  a  new  development.  It  is  indeed  true  that 
exactions  such  as  requirements  that  a  developer  con- 
struct and  dedicate  a  road  (or  pay  a  cash  equivalent)  do 
require  the  property  owner  to  transfer  property  to  a 
governmental  unit  for  public  use  without  being  com- 
pensated for  it.  However,  the  case  law  makes  it  clear 
that  merely  placing  conditions  on  development  permis- 
sion that  require  the  developer  to  transform  his  or  her 
private  property  (land,  iinprovements,  cash)  into  public 
assets  is  not  norinally  an  unconstitutional  taking  or  a 
violation  of  due  process  or  equal  protection.  To  deter- 
mine the  constitutionality  of  exactions,  several  state 
courts  across  the  country  have  developed  tests  that  ex- 
amine the  connection  between  the  exaction  and  the  na- 
ture and  extent  of  the  need  for  the  public  facility  that 
can  be  attributed  to  the  development." 


28.  Both  counties  are  authorized  by  the  same  local  act.  1987  N.C. 
Sess.  Laws  ch.  460,  §§  4-12.1  (Chatham  County).  §§  17-18.1  (Orange 
County). 

29.  South  Shell  Investment  v.  Town  of  Wrightsville  Beach,  703  F. 
Supp.  1192  (E.D.N.C.  1988).  aff^d.  900  F.2d  255  (4th  Cir.  1990)  (unpub- 
lished). Virtually  identical  .statutes  apply  to  counties.  G.S.  153A-276,  -277. 

30.  Homebuilders'  Ass'n  of  Charlotte,  Inc.  v.  City  of  Charlotte.  336 

N.C.  337 S.E.2d (1994),  rev'g  109  N.C.  App.  327,  427  S.E.2d  160 

(1993).  See  also  River  Birch  Associates  v.  City  of  Raleigh,  326  N.C.  100, 
388  S.E.2d  538  (1990)  (power  to  require  land  dedication  under  subdivision 
ordinance,  like  other  local  governmental  powers,  must  be  construed  broadly). 

31.  For  a  discussion  of  the  legal  issues  involved  in  impact  fees  and 
other  exactions,  see  Arden  H.  Rathkopf  and  Daren  A.  Rathkopf,  Rathkopfs 
The  Law  of  Zoning  and  Planning.  4th  ed.,  vol.  1  (New  York:  Clark  Boardman 
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The  test  adopted  by  North  Carolina"  and  a  growing 
number  of  other  state  courts  to  evaluate  exactions  is  the 
"rational  nexus"  test."  The  test  embodies  three  principles: 
(1)  the  attribution  principle,  (2)  the  proportionality  prin- 
ciple, and  (3)  the  benefit  principle.  In  determining  whether 
an  adequate  connection  exists,  it  first  must  be  shown  that 
the  development  will  create  a  need  for  new  capital  facili- 
ties, the  so-called  '"attribution"  principle.  A  local  govern- 
ment need  not  prove  that  exaction  requirements  were 
assessed  to  meet  a  need  solely  generated  by  a  particular 
subdivision.  Instead,  as  the  Wisconsin  Supreme  Court 
held  in  a  case  involving  development  fees  to  fund  new 
schools,  a  rational  nexus  is  sufficiently  established  if  the 
local  government  can  demonstrate  that  a  series  of  devel- 
opments have  generated  a  need  to  provide  educational 
facilities  for  the  stream  of  new  residents.'^ 

The  second  principle,  proportionality,  has  been  de- 
scribed by  the  North  Carolina  Court  of  Appeals  as  requir- 
ing that  a  "subdivider  can  be  required  'to  bear  that  portion 
of  the  cost  which  bears  a  rational  nexus  to  the  needs  cre- 
ated by,  and  benefits  conferred  upon,  the  subdivision.""" 
The  principle  implies  that  the  developer  may  be  expected 
to  shoulder  no  more  than  a  proportionate  share  of  the  costs 
of  new  facilities  for  which  his  or  her  development  is  re- 
sponsible. A  corollary  of  this  principle  is  that  new  devel- 
opment may  not  be  assigned  the  costs  of  bringing 
substandard  facilities  serving  the  existing  population  up 
to  the  service  level  standards  that  apply  to  new  facihties. 

Proportionality  is  also  a  feature  of  the  third  prin- 
ciple— the  benefit  principle.  The  public  facilities  and  im- 
provements funded  by  or  provided  by  the  developer  must 


Callaghan.  1991).  §  13.07;  James  A.  Kushner,  "Financing  Capital  Improve- 
ments." in  Subdivision  Law  and  Growth  Management  (New  York:  Clark 
Boardman  Callaghan.  1993);  James  C.  Nicholas.  Arthur  C.  Nelson,  and 
Julian  C.  Juergensmeyer.  A  Practitioner's  Guide  to  Development  Impact  Fees 
(Chicago:  Planners  Press,  1991);  Arthur  C.  Nelson,  ed..  Development  Impact 
Fees  (Chicago:  Planners  Press.  1988):  Thomas  P.  Snyder  and  Michael  A. 
Stegman.  Paying  for  Growth:  Using  Development  Fees  to  Finance  Infra- 
structure (Washington:  Urban  Land  Institute.  1986). 

32.  The  North  Carolina  Court  of  Appeals  adopted  this  test  in  Batch 
V.  Town  of  Chapel  Hill.  92  N.C.  App.  601.  376  S.E.2d  22  (1989).  rev'd  on 
other  grounds.  326  N.C.  1.  387  S.E.2d  655  (1990).  cert,  denied.  496  U.S. 
931  (1990).  l!  was  applied  by  the  same  court  in  Franklin  Road  Properties  v. 
City  of  Raleigh.  94  N.C.  App.  73 1 .  38 1  S.E.2d  487  ( 1 989).  The  North  Caro- 
lina Supreme  Court  has  not  addressed  this  matter. 

33.  For  a  full  discussion  of  the  specifically  and  uniquely  attributable 
test,  the  rational  nexus  test,  and  reasonable  relationship  test,  see  Blaesser  and 
Kentopp,  "Impact  Fees."  55.  64:  Smith.  "From  Subdivision  Improvement 
Requirements."  5,  10.  See  also  Ducker.  'Taking  Found  for  Beach  Access 
Dedication  Requirement,"  2. 

34.  Jordan  v.  Village  of  Menomonee  Falls,  137  N.W.2d  442  (Wis. 
1965). 

35.  Batch,  92  N.C.  App.  at  610,  376  S.E.2d  at  31,  quoting  L^ngridge 
Bldrs.  V.  Planning  Bd.  of  Twp.  of  Princeton,  245  A. 2d  336,  337  (N.J.  1968). 


provide  sufficient  benefit  to  the  development  for  which 
the  exaction  was  imposed.  In  the  case  of  impact  fees,  the 
collected  fees  must  be  earmarked  to  ensure  that  they  are 
used  for  the  particular  type  of  public  facility  for  which 
they  were  collected  (for  example,  schools)  and  that  the 
facility  is  geographically  located  close  enough  to  the  de- 
velopment to  be  truly  beneficial.  Another  corollary  is  that 
impact  fees  must  be  spent  soon  enough  after  they  are 
collected.  There  must  be  a  temporal  connection  between 
their  collection  and  the  benefit  that  arises  when  they  are 
actually  expended  for  a  public  facility  and  the  facility 
becomes  available  for  use.'^ 

The  principles  of  the  rational  nexus  test  are  no  mere 
abstract  legal  constructs.  They  establish  the  elements  of 
a  sound  impact  fee  program  and  strongly  influence  the 
methodology  for  calculating  the  fees. 

Orange  County's  Impact  Fee  and  the 
Methodology  for  Its  Calculation 

The  Impact  Fee  System  as  Part  of  a 
Comprehensive  Plan 

Courts  in  some  states  have  insisted  that  an  impact 
fee  system  be  part  of  a  comprehensive  plan."  The  calcu- 
lation of  impact  fees  must  be  based  on  an  appropriate 
methodology  that  is  consistent  with  expected  growth  and 
development  of  the  community,  and  there  must  be  a  rea- 
sonably definite  plan  outlining  capital  facility  needs  and 
providing  for  the  construction  and  funding  of  necessary 
capital  improvements.  Orange  County's  enabling  act  es- 
tablishes a  methodology  for  the  calculation  of  fees  and 
provides  for  a  planning  period  of  up  to  twenty  years,  but 
it  does  not  require  the  funding  of  improvements  with 
impact  fees  to  be  incorporated  into  the  Orange  County 
Capital  Improvements  Plan  (CIP)  or  reflected  in  its  land- 
use  plan.'*  The  county  chose  to  limit  its  inifial  planning 
period  to  five  years,  matching  the  period  of  its  CIP, 
which  includes  the  school  capital  projects  to  be  funded  in 
part  with  the  fees. 

The  Benefit  Districts 

The  enabling  act  authorizes  the  county  to  establish 
"at  least  two  geographical  districts  or  zones"  such  that  the 
funds  collected  from  new  development  in  such  an  area 
"must  be  spent  on  improvements  that  are  located  within 


36.  See.  e.g..  City  of  Fayetteville  v.  IBl.  Inc.  659  S.W.2d  505  (Ark. 
1983). 

37.  Id 

38.  1987  N.C.  Sess.  Laws  ch.  460.  §   17.  amending  G.S.   153A- 
331(c)(1). 
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or  that  benefit  property  located  within  those  districts  or 
zones.""  The  county  chose  to  establish  two  such  dis- 
tricts— one  for  the  Orange  County  schools  and  one  for  the 
Chapel  Hill-Carrboro  schools.  The  decision  to  segregate 
the  fees  collected  in  one  school  administrative  unit  from 
those  collected  in  the  other  was  obvious.  Less  obvious 
was  the  decision  to  refrain  from  dividing  the  areas  within 
each  unit  into  subdistricts  or  subzones  within  which  im- 
pact fees  would  be  raised  and  spent.*'  Because  relatively 
few  new  schools  (that  is,  one  elementary  school  in  each 
school  administrative  unit)  were  intended  to  be  funded 
with  impact  fees,  and  therefore  fewer  residents  could  be 
said  to  benefit  directly  from  their  construction,  flexibility 
in  funding  was  needed;  flexibility  was  enhanced  by  draw- 
ing the  benefit  areas  as  large  as  possible.^' 

The  Need  for  New  School  Capital 
Improvements 

The  first  step  in  calculating  the  Orange  County 
school  impact  fees  was  to  forecast  the  growth  in  Orange 
County  that  was  predicted  to  result  in  the  need  for  new 
construction  and  capital  improvements  to  schools  during 
the  period  1993-98.  That  required  an  initial  determination 
that  the  need  for  new  schools  could  be  attributed  to  new 
residential  development  during  the  planning  period  within 
the  county.  Some  state  legislatures  and  courts  have  autho- 
rized school  impact  fees  to  be  imposed  on  forms  of  com- 
mercial and  industrial  development.^-  The  more  common 
methodology,  and  the  one  chosen  by  Orange  County,  pre- 
dicts the  number  of  public  school  students  from  growth 
in  the  housing  stock.  (The  choice  was  also  influenced  by 


39.  W..  G.S.  153A-331(d)(2). 

40.  Compare  City  of  College  Station  v.  Turtle  Rock  Corp.,  680 
S.W.2d  802  (Tex.  1984)  ["(Ujiiless  the  court  considered  the  benefit,  a  city 
could,  with  monetary  exactions,  place  a  park  so  far  from  the  particular  sub- 
division that  the  residents  receive  no  benefit.")  with  Hollywood.  Inc.  v. 
Broward  County.  431  So.  2d  606  (Fla.  App.  1983).  cerl.  denied.  440  So.  2d 
352  (Fla.  1983)  (development  received  sufficient  benefit  as  long  as  park  was 
within  fifteen  miles  of  it). 

4 1 .  If  capital  improvements  to  a  district's  only  senior  high  school  are 
funded  with  impact  fees  or  various  senior  high,  middle,  and  elementary 
schools  in  the  district  are  funded  as  a  group,  it  is  more  persuasive  to  claim 
that  the  residents  of  a  particular  housing  unit  for  which  an  impact  fee  is  paid 
will  sufficiently  benefit  from  its  expenditure  than  it  is  if  the  fee  will  fund  an 
elementary  school  in  a  distant  part  of  the  district  that  children  of  those  resi- 
dents will  never  attend.  However,  indirect  benefits  may  result  if  the  construc- 
tion of  a  new  elementary  school  results  in  the  reconfiguring  of  school 
attendance  zones  in  such  a  manner  as  to  ease  overcrowding  in  existing 
schools.  In  any  case  the  county's  decision  to  define  each  benefit  area  to  cor- 
respond to  the  entire  school  unit  may  have  been  influenced  by  the  fact  that 
each  of  the  respective  school  boards,  not  the  county,  has  the  power  to  redraw 
attendance  zones. 

42.  Cal.  Government  Code  §  65995  (West  1983);  Shapell  Indus- 
tries. Inc.  V.  Governing  Bd.  of  Milpitas  Unified  School  District,  I  Cal.  App. 
4th  218  (Cal.  App.  1991). 


the  fact  that  Orange  County  has  somewhat  less  commer- 
cial and  industrial  development  than  a  county  with  its 
population  would  suggest.) 

One  issue  was  the  expected  growth  of  the  housing 
stock  in  the  two  school  districts.  The  average  annual 
growth  rate  of  the  housing  stock  during  the  period  1980- 
90  (3.08  percent  in  the  Orange  County  district  and  3.70 
percent  in  the  Chapel  Hill-Carrboro  district)  was  pro- 
jected to  continue  through  1998."'''  In  addition,  the  aver- 
age number  of  children  generated  by  a  new  dwelling  unit 
during  the  1993-98  period  was  assumed  to  be  the  same 
as  that  during  the  period  1980-90.  These  student  genera- 
tion rates  were  then  calculated  for  elementary,  middle,  and 
high  schools  in  both  districts. 

Another  issue  concerned  whether  the  expected 
growth  in  the  housing  stock  and  student  generation  rates 
should  be  projected  by  housing  type  and  the  number  of 
bedrooms.  According  to  one  variation  of  the  proportion- 
ality logic,  a  house  with  more  bedrooms  means  a  house 
with  more  children.  Residents  of  houses  with  more  chil- 
dren thus  could  justifiably  be  expected  to  pay  proportion- 
ally more.  Such  an  approach  also  appealed  to  those 
concerned  with  the  regressive  nature  of  a  flat  fee  on  all 
housing  units:  if  dwelling  units  with  more  bedrooms  trans- 
late into  dwelling  units  that  are  larger  and  cost  more,  fees 
would  be  greater  for  those  who  could  afford  more  expen- 
sive housing.  As  ultimately  enacted  by  the  board  of  com- 
missioners, the  impact  fee  ordinance  does  not  recognize 
variations  in  housing  type  or  the  number  of  bedrooms. 
However,  projections  based  on  these  variations  were 
made  by  the  county  staff  and  are  likely  to  be  reviewed 
further. 

An  important  methodological  step  was  to  select  ap- 
propriate "service  standards'"  that  could  be  used  to  define 
the  nature  of  the  school  building  and  capital  equipment  that 
should  be  provided  to  serve  new  growth.  In  order  to  esti- 
mate school  construction  costs,  such  service  standards 
were  expressed  in  terms  of  student  capacity  for  a  prototype 
school,  building  square  footage,  and  land  area  per  student. 
The  county  discovered  that  most  of  the  schools  in  both  the 
Orange  County  and  the  Chapel  Hill-Carrboro  districts  pro- 
vided facilities  that  exceeded  the  minimum  service  stan- 
dards for  public  schools  set  by  the  Office  of  School 
Planning  of  the  North  Carolina  Department  of  Public  In- 
struction. Indeed,  the  respective  school  boards  had  recom- 
mended standards  for  new  schools  that  exceeded  even  the 
"local  averages"  of  existing  schools  in  the  two  districts. 
However,  because  no  formal  service  standards  had  been 


43.  Revised  Report  on  School  Impact  Fee  Calculation,  supra  note  9, 
p.  16.1,  Table  14. 
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adopted  by  the  districts,  and  using  the  state  standards 
would  result  in  lower,  more  conservative  estimates  of  the 
costs  that  could  be  assigned  to  new  residents,  the  state's 
standards  were  used  in  the  calculation  to  make  fees  more 
legally  defensible.^ 

The  costs  of  acquiring  sites  for  and  constructing  el- 
ementary, middle,  and  high  schools  were  then  estimated. 
The  same  cost  figures  were  used  for  facilities  in  both  dis- 
tricts. The  estimates  revealed  a  total  capital  cost  per  stu- 
dent station  of  $11,180  per  elementary  school  student. 
$12,033  per  middle  school  student,  and  $12,985  per  high 
school  student.^'  However,  when  these  figures  were  mul- 
tiplied by  the  number  of  school  children  per  dwelling  (a 
figure  that  is  significantly  higher  in  the  county  school 
system),  the  total  capital  cost  per  dwelling  unit  differed 
significantly  between  the  two  districts.  The  total  capital 
cost  for  elementary,  middle,  and  high  schools  per  dwell- 
ing unit  in  the  Orange  County  schools  was  determined  to 
be  $5,341:  the  corresponding  figure  for  the  Chapel  Hill- 
Carrboro  schools  was  $3,558.""" 

Credits  for  Payments  by  New  Development 
for  Existing  Capital  Improvements 

The  next  step  in  the  calculation  of  the  impact  fee  was 
to  determine  what  credits  should  be  applied  to  the  capital 
costs  per  dwelling  unit  to  account  for  the  fact  that  the 
owners  of  new  development  will  be  paying  part  of  the 
capital  costs  associated  with  akeady  existing  schools. 
When  the  rational  nexus  test  began  to  evolve  over  a  de- 
cade ago,  several  courts  recognized  that  in  order  for  de- 
velopment fees  to  be  equitable  the  cost  accounting 
necessary  to  justify  them  would  have  to  embrace  a 
broader  complex  of  public  finance  considerations  than  had 
been  the  case  in  the  past.  In  the  very  influential  1981  deci- 
sion of  Banberry  Development  Coi-poration  v.  South  Jor- 
dan City,  the  Utah  Supreme  Court  ruled  that  "to  comply 
with  standards  of  reasonableness,  a  municipal  fee  . . .  must 
not  require  newly  developed  properties  to  bear  more  than 
their  equitable  share  of  the  . . .  costs  in  relation  to  the  ben- 
efits conferred."^^  The  court  then  suggested  seven  factors 
that  should  be  considered  in  making  such  an  evaluation: 

1.  the  cost  of  existing  capital  facilities; 

2.  the  manner  of  financing  existing  capital  facihties  . . . ; 

3.  the  relative  extent  to  which  the  newly  developed  prop- 
erties and  other  properties  in  the  municipality  have 
aheady  contributed  to  the  costs  of  existing  capital  fa- 
cihties .  . .  ; 


4.  the  relative  extent  to  which  newly  developed  proper- 
ties and  other  properties  in  the  municipality  will  con- 
tribute to  the  cost  of  existing  capital  facilities  in  the 
future; 

5.  the  extent  to  which  the  newly  developed  properties  are 
entitled  to  a  credit  because  the  municipality  is  requir- 
ing their  developer  or  owners  ...  to  provide  common 
facilities  .  .  .  that  have  been  provided  by  the  munici- 
pality and  financed  through  general  taxation  or  other 
means  ...  in  other  parts  of  the  municipality; 

6.  extraordinary  costs,  if  any,  in  servicing  the  newly  de- 
veloped properties;  and 

7.  the  time-price  differentials  inherent  in  fair  compari- 
sons of  amounts  paid  at  different  times.''* 

In  a  later  case  the  same  court  declared: 

If  properly  applied,  those  seven  factors  should  put  the 
new  homeowner  on  essentially  the  same  basis  as  the 
avetage  existing  homeowner  with  respect  to  costs  borne 
in  the  past  and  to  be  borne  in  the  future,  in  comparison 
with  benefits  already  received  and  yet  to  be  received."' 

These  principles  have  gradually  been  incorporated  into  the 
calculafions  of  impact  fee  systems  around  the  country. 

Orange  County's  impact  fee  system  reflects  these 
principles  in  a  variety  of  ways.'"  Various  deductions  from 
the  fee  were  made  to  ensure  that  owners  of  new  develop- 
ment were  credited  for  payments  they  will  make  for  the 
capital  costs  associated  with  existing  schools.  First,  the 
present  value  of  future  property  tax  payments  expected  to 
result  from  new  residential  development  was  calculated 
insofar  as  a  portion  of  that  revenue  was  used  for  debt  ser- 
vice on  existing  school  bonds.  Next,  similar  values  were 
calculated  for  portions  of  the  estimated  property  tax  pay- 
ments from  new  residential  development  that  would  be 
used  for  recurring  capital  needs  on  a  pay-as-you-go  ba- 
sis. Third,  a  credit  was  provided  for  the  amount  of  addi- 
tional sales  tax  revenues  received  by  the  county 
attributable  to  new  residential  development  that  would  be 
used  to  retire  school  bonds  or  pay  for  other  capital  needs 
on  a  pay-as-you-go  basis.  Finally,  new  growth  and  an 
increasing  student  population  make  the  county  eligible  for 
additional  grants  of  money  from  North  Carolina's  Public 
School  Building  Capital  Fund."^'  The  present  value  of  the 
grant  money  received  in  each  of  the  planning  years  that 


48.  Id. 

49.  Lafferty  v.  Payson  City.  642  P.2d  376,  .380  (Utah  1982). 

50.  Revised  Report  on  School  Impact  Fee  Calculation,  supra  note  9, 


44.  Id.  at  4-5. 

45.  W.  at  7.1,  Table  4. 

46.  Id  at  7.2,  Table  5. 
47.631  P.2d  899,  905  (Utah 


51.  Each  year  two  thirty-firsts  (2/31)  of  the  revenues  from  the  state's 
corporate  income  tax  that  exceed  $2.5  million  are  deposited  in  the  Public 
School  Building  Capital  Fund,  established  by  the  General  Assembly  in  1987. 
G.S.  1 15C-546.I  through  -546.2.  The  money  is  allocated  to  counties  on  the 
basis  of  their  average  daily  membership  and  must  be  used  for  public  school 
building  capital  ouUay  projects. 
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was  earmarked  for  school  construction  was  detennined. 
The  amount  of  grant  inoney  per  new  dwelling  unit  was 
then  subtracted  from  the  total  amount  of  new  school  capi- 
tal cost  per  new  dwelling  unit. 

The  credits  described  above  amounted  to  $978  per 
dwelling  unit  in  the  Orange  County  district  and  $1,349  in 
the  Chapel  Hill-Carrboro  district."  When  these  amounts 
were  subtracted  from  the  capital-cost-per-dwelling-unit 
figures,  the  result  was  a  set  of  adjusted  figures  amount- 
ing to  $4,363  per  new  dwelling  unit  in  the  county  district 
and  $2,209  per  new  dwelling  unit  in  the  city  district. 

A  further  adjustment  was  made  when  it  was  deter- 
mined that  only  one  new  school  in  each  school  unit  (in 
each  case  an  elementary  school)  would  be  financed  by 
impact  fees.  The  capital  costs  attributable  to  middle  school 
and  high  school  construction  were  deleted.  The  result  was 
a  set  of  figures  representing  the  maximum  amounts  that 
the  county  could  reasonably  charge,  given  its  methods  of 
analysis:  Orange  County,  $1,644  per  new  residential  unit; 
Chape!  Hill-Carrboro.  $1,067  per  unit." 

Setting  the  Fees 

Concerns  about  equity  arose  when  the  fee  calcula- 
tions were  complete.  According  to  the  calculations,  new 
residents  located  in  the  county  school  administrative  unit 
could  be  charged  more  than  new  residents  in  the  city 
school  administrative  unit  even  though,  by  most  measures, 
the  city  unit  was  the  wealthier  unit.  The  county  decided 
to  address  the  inter-unit  equity  question  in  two  ways.  First, 
any  fee  adopted  would  be  set  at  amounts  substantially 
lower  than  the  amounts  that  could  be  justified  by  the 
analysis.  Fees  in  the  range  $500-$750  were  analyzed. 
Second,  the  board  of  county  commissioners  decided  that 
the  impact  fee  per  dwelling  unit  would  be  the  same  for 
new  residential  development  regardless  of  whether  it  was 
located  within  the  jurisdiction  of  the  city  schools  or  the 
county  schools.  Some  county  residents,  however,  believed 
that  even  if  the  impact  fee  was  identical  for  both  districts, 
equity  could  be  achieved  only  if  the  county  divided  all  of 
the  impact  fee  proceeds  equally  between  the  county  dis- 
trict and  the  city  district.  The  county  refused  to  do  so, 
however,  since  spending  funds  collected  in  one  district  for 
the  benefit  of  those  living  in  another  district  would  vio- 
late the  benefit  and  proportionality  principles  of  impact 
fee  jurisprudence  and  jeopardize  the  ordinance. 


Other  Legal  Issues 

Exemptions 

From  the  beginning  of  its  consideration  of  impact 
fees,  the  county  was  concerned  about  how  the  fees  would 
affect  the  affordability  of  housing.  It  was  widely  assumed 
that  the  developers  and  builders  of  residential  housing 
would  shift  the  cost  of  the  fee  forward  to  the  purchaser 
of  a  new  house  or  to  the  tenant  in  new  rental  housing.-^'' 
Various  proposals  were  made  to  waive  impact  fees  for 
housing  projects  that  were  intended  to  benefit  those  with 
low  or  moderate  incomes.  Ultimately  the  county  decided 
against  granting  any  waivers  or  exemptions  of  this  type. 
Instead,  it  chose  to  entertain  requests  by  such  organiza- 
tions for  county  appropriations  sufficient  to  defray  the 
costs  of  paying  such  fees. 

Exemptions  may  also  violate  the  common  state  con- 
stitutional requirement  of  free  public  schools.  The  prob- 
lem was  illustrated  recently  in  the  1991  Horida  Supreme 
Court  decision  in  St.  Johns  Count}'  v.  Northeast  Fhvida 
Builders  Ass'n.  Inc.^^  The  school  impact  fee  ordinance 
adopted  by  St.  Johns  County,  Florida,  provided  the 
feepayer  with  an  alternative  to  paying  the  impact  fee  es- 
tablished in  the  unifonn  schedule  of  fees.  In  essence,  it 
allowed  the  feepayer  to  avoid  the  fee  if  the  feepayer 
showed  by  adequate  documentation  that  no  children 
would  be  living  in  the  feepayer' s  particular  dwelling  unit. 
The  court  found  that  under  this  provision,  property  own- 
ers who  warranted  that  their  children  would  attend  private 
school  or  that  they  had  no  children  could  be  made  exempt 
from  the  fee  with  the  understanding  that  if  those  circum- 
stances changed  the  fee  would  have  to  be  paid.  Accord- 
ing to  the  court,  this  provision  meant  that  "the  impact  fees 
have  the  potential  of  being  user  fees  that  will  be  paid  pri- 
marily by  those  households  that  do  contain  public  school 
children,  thereby  colliding  with  the  constitutional  require- 
ment of  free  public  schools.'"'*'  The  court  did  concede, 
however,  that  it  would  not  find  objectionable  a  provision 
that  exempted  from  the  payment  of  an  impact  fee  permits 
to  build  adult  facilities  in  which,  because  of  land  use  re- 
strictions, minors  could  not  reside." 


52.  Revised  Report  on  Si  hoot  Impucl  Fee  Cakulalinn.  at  1 2.2,  Table 
53. /(/.  at  15.3,  Table  13. 


54.  The  incidence  of  impact  fees  and  other  exactions  has  been  widely 
debated.  Several  researchers  recently  have  concluded  that  in  the  case  of  im- 
pact fees,  home  purchasers  and  renters  do  in  fact  absorb  the  greatest  portion 
of  the  costs.  Owners  of  raw  land  absorb  a  small  portion  of  the  costs.  Devel- 
opers are  unlikely  to  absorb  any  significant  portion  of  the  costs,  at  least  in 
the  long  run.  See  Forrest  E.  Huffman.  Jr.,  et  al.,  "Who  Bears  the  Burden  of 
Development  Impact  Fees?"  in  Developmenl  Impact  Fees,  Arthur  C.  Nelson, 
ed.  (Chicago:  Planners  Press,  1980),  320-21. 

55.  583  So.  2d  635  (Fla.  1991). 

56.  583  So.  2d  al  640. 

57.  Id.,  n.  6. 
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Refunds  If  Fees  Remain  Unexpended 
One  corollary  of  the  benefit  principle  of  the  rational 
nexus  test  is  that  fees  collected  must  be  spent  soon  enough 
so  that  the  facilities  funded  by  impact  fees  will  be  avail- 
able in  time  to  serve  the  new  residents  of  a  development 
for  which  the  fees  were  paid.  Clearly,  the  fact  that  a  new 
school  will  eventually  be  constructed  nearby  may  offer 
scant  consolation  to  a  family  with  school-age  children 
who  occupy  their  new  house  some  years  before  the  new 
facility  is  opened.  The  practical  significance  of  this  prin- 
ciple cannot  be  overemphasized.  If  the  growth  rates  for 
new  development  are  slower  than  expected,  the  balances 
of  the  funds  that  are  eamiarked  for  disbursement  in  par- 
ticular benefit  zones  may  be  slow  to  increase  to  neces.sary 
levels.  If  impact  fee  receipts  fall  behind  schedule,  the 
governmental  unit  expending  the  funds  has  two  choices. 
The  unit  may  assign  supplemental  revenues  from  another 
source  to  supplement  impact  fee  revenues  and  build  the 
new  public  facility  on  schedule.  Or,  as  early  case  law 
made  clear,  if  this  is  not  done,  it  must  refund  the  fees  al- 
ready collected."^** 

The  Orange  County  ordinance  requires  that  school 
impact  fee  funds  be  expended  within  five  years  of  their 
collection.  That  time  period  coincides  with  the  planning 
period  selected  for  analysis,  as  reflected  in  the  public  fa- 
cilities capital  improvements  program.  The  most  common 
deadlines  established  in  state  enabling  statutes  for  the 
expenditure  of  impact  fee  funds  require  funds  to  be  en- 
cumbered or  expended  within  five  or  six  years  after  col- 
lection, the  period  of  the  typical  local  capital  improvement 
plan,  or  the  period  of  the  plan  plus  the  current  budget 
year.^''  Some  of  the  local  acts  authorizing  North  Carolina 
local  governments  to  adopt  impact  fees  for  purposes  other 
than  schools  do  not  require  that  fees  be  expended  within 
a  certain  period  after  collection.  However,  several  require 
that  if  the  local  governmental  unit  imposing  the  fee  will 
also  be  constructing  or  purchasing  the  public  facility,  the 
fees  must  be  spent  within  six  years  after  collection.  If  the 
facilities  are  provided  in  conjunction  with  other  units  of 
government  (for  example,  state  road  improvements  pro- 
vided in  conjunction  with  the  North  Carolina  Department 
of  Transportation),  then  the  fees  are  allowed  to  be  ex- 
pended up  to  ten  years  after  collection.^" 


An  important  question  is  to  whom  refunds  of  impact 
fees  are  to  be  paid.  If  impact  fees  aie  shifted  by  develop-  ( 
ers  and  builders  to  new  home  purchasers  and  renters,  ^ 
should  not  these  groups  benefit  from  any  refund  paid  be- 
cause the  expected  public  facilities  were  not  provided  on 
time?  The  Orange  County  Impact  Fee  Ordinance  provides 
that  refunds  are  to  be  returned  "to  the  feepayer,  or  the  land 
owner  if  the  address  of  the  feepayer  provided  to  Orange 
County  is  not  current  .  .  .  ."*'' 

Credits  for  Facilities  Provided  Directly  by  the 

Developer 

One  important  matter  in  many  impact  fee  systems  is 
how  developers  will  be  credited  for  site  dedications  and 
the  construction  or  installation  of  public  facilities  and 
improvements  that  are  provided  as  a  part  of  the  develop- 
ment process.  Both  the  rational  nexus  test  and  fundamen- 
tal fairness  require  that  the  amount  of  the  impact  fee 
assessed  against  a  developer  or  builder  be  reduced  if  im- 
pact fees  are  intended  to  fund  the  very  purchase  of  land 
or  the  construction  of  a  facility  that  the  developer  provides 
in  kind.  For  example,  a  developer  might  voluntarily  widen 
a  road  on  the  perimeter  of  a  new  shopping  center  if  that 
road  improvement  were  scheduled  to  be  funded  with  im- 
pact fees  and  the  amount  the  developer  would  spend  to  j^~ 
build  the  road  was  less  than  the  portion  of  the  developer's  t 
impact  fee  bill  attributable  to  that  road  improvement.  Or, 
a  developer  may  deserve  a  credit  because  the  require- 
ments of  a  land  subdivision  or  zoning  ordinance  required 
it  to  dedicate  right-of-way  for  and  construct  a  particular 
road  that  directly  serves  its  residential  subdivision  if  that 
road  is  a  facility  that  is  to  be  funded  with  impact  fees.  In 
other  words,  a  developer  may  deserve  impact  fee  credits 
for  complying  with  other  exaction  requirements  when 
both  requirements  apply  to  the  same  facility. 

A  credit  system  for  in-kind  contributions  of  school 
property,  however,  may  be  of  relatively  little  practical 
significance  in  this  state.  There  is  no  specific  enabling 
authority  for  North  Carolina  local  governments,  pursuant 
to  their  authority  to  zone  and  regulate  the  subdivision  of 
land,  to  require  the  dedication  of  school  sites,  the  con- 
struction of  a  school  building,  or  the  payment  of  a  fee  in 
lieu  of  either  one.  Similarly,  very  few  residential  devel- 
opments proposed  in  North  Carolina  are  of  such  a  scale 
that  the  developer  is  likely  to  dedicate  a  school  site  vol- 
untarily or  construct  a  school  in  conjunction  with  the 


58.  City  of  Fayeneville  v.  IBI,  Inc..  658  S.W.2d  505  (Ark.  1983). 

59.  See.  e.g.,  Vt.  Stat.  Ann.  tit.  24.  §  5203(e)  (Supp.  1991)  (expend 
within  six  years  of  collection);  Wash.  Rev.  Code  Ann.  §  82.02.080  (West 
Supp.  1994)  (encumber  or  expend  within  six  years);  Haw.  Rev.  Stat.  §  46- 
144  (Supp.  1992)  (spend  within  six  years). 

60.  1985  N.  C.  Sess.  Laws  ch.  498,  §  2  (Raleigh  road,  open  space,  and 
drainage  project  fees);  1989  N.C.  Sess.  Laws  ch.  430,  §  2  (Knightdale  road. 


open  space,  and  drainage  project  fees);  1986  N.C.  Sess.  Laws  (1987  Reg. 
Sess.),  ch.  988.  §  \.  amending  1985  N.C.  Sess.  Laws  ch.  536.  §  1  (Kill  Devil 
Hills,  Manteo,  Nags  Head.  Kitty  Hawk,  and  Southern  Shores  facility  fees  for 
a  wide  range  of  types  of  capital  improvements). 

61.  Orange  County  Impact  Fee  Ordinance,  §  5(E). 
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project.  Nonetheless,  the  Orange  County  Impact  Fee  Or- 
dinance does  provide  a  credit  if  a  developer  provides  a 
contribution  of  this  type.''- 

There  is  no  mention  in  the  ordinance  of  a  credit  if  a 
subdivider  reserves  a  school  site  by  not  developing  the 
land  and  holding  it  for  later  purchase  by  the  school  board. 
The  North  Carolina  General  Statutes  do  authorize  cities 
(G.S.  160A-372)  and  counties  (G.S.  1 53 A-33 1 )  to  require 
a  subdivider  to  reserve  a  school  site  if  certain  conditions 
are  met.  The  local  governmental  unit  and  the  affected 
board  of  education  must  determine  jointly  the  specific 
location  and  size  of  any  school  sites  to  be  reserved,  and 
the  information  must  be  included  in  the  land  use  plan 
adopted  by  the  local  unit.  If  a  subdivision  is  submitted  for 
approval  that  includes  part  or  all  of  the  school  site,  the 
local  government  must  notify  the  board  of  education.  The 
board  of  education  is  directed  by  statute  to  decide  whether 
it  still  wishes  the  site  to  be  reserved.  If  it  does  not,  it  must 
notify  the  local  government  and  the  site  is  not  reserved. 
If  it  does,  then  the  subdivision  may  not  be  approved  with- 
out the  reservation.  The  board  of  education  then  has  eigh- 
teen months  beginning  on  the  date  of  final  approval  of  the 
subdivision  to  acquire  the  site  by  negotiated  purchase  or 
to  initiate  eminent  domain  proceedings.  If  the  board  has 
done  neither  within  eighteen  months,  the  subdivider  may 
treat  the  land  as  freed  of  the  reservation.  This  legal  author- 
ity to  require  a  subdivider  to  reserve  school  sites  is  used 
very  rarely  by  North  Carolina  local  governments. 

Collection  of  the  Fee  and  Interlocal 
Cooperation 

Impact  fees,  like  other  development  exactions,  are 
imposed  when  new  development  proposals  are  presented 
for  a  local  government's  approval.  Impact  fees  may  be 
collected  just  prior  to  the  approval  of  a  subdivision  plat; 
still  later,  just  prior  to  the  time  a  building  permit  is  issued 
for  a  house  in  a  new  subdivision;  or  even  later  in  the  de- 
velopment process,  just  prior  to  the  issuance  of  a  certifi- 
cate of  occupancy  signifying  that  a  finished  house  is  in 
compliance  with  all  relevant  state  and  local  laws  and  is 
ready  for  occupancy. 

Many  developers  favor  collection  of  fees  as  late  in 
the  development  process  as  possible.  There  are  also  cer- 
tain advantages  to  the  county  in  collecting  fees  near  the 
end  of  the  development  review  process.  In  particular,  the 
fees  may  be  charged  against  a  larger  group  of  landown- 
ers and  contractors.  Impact  fees  can  be  assessed  against 
property  owners  who  own  already  subdivided  land  but 
have  not  begun  to  build  and  owners  who  have  begun  con- 


struction but  not  yet  completed  it.  For  these  reasons,  the 
Orange  County  ordinance  provides  that  the  school  impact 
fees  must  be  paid  prior  to  the  issuance  of  a  certificate  of 
occupancy  for  any  new  residential  unit. 

In  1991  Orange  County's  impact  fee  enabling  legis- 
lation was  amended  to  extend  its  coverage  countywide. 
However,  Chapel  Hill  and  Carrboro  review  subdivision 
plats,  issue  building  permits,  and  issue  certificates  of  oc- 
cupancy within  sizable  areas  of  the  county  that  lie  within 
their  own  respective  city  limits  and  within  their  respective 
extraterritorial  planning  jurisdictions.  Similarly,  the  mu- 
nicipalities of  Durham  and  Mebane  also  claim  areas  of 
planning  jurisdiction,  though  smaller,  within  the  bound- 
aries of  Orange  County.  (Although  Hillsborough  has 
adopted  its  own  zoning  and  land  subdivision  ordinances, 
the  county  enforces  the  State  Building  Code  and  issues 
certificates  of  occupancy  for  the  town  within  the  town's 
planning  jurisdiction.) 

In  order  to  ensure  that  the  collection  of  impact  fees 
was  smoothly  integrated  into  the  development  review 
process,  the  county  chose  to  rely  on  the  towns  of  Chapel 
Hill  and  Carrboro  to  collect  the  fees  before  granting  their 
residential  certificates  of  occupancy  and  to  remit  the  funds 
collected  to  the  county.  Because  the  enabling  legislation 
did  not  compel  the  cities  to  assume  this  task,  collection 
arrangements  of  this  sort  have  had  to  be  established  by 
means  of  interlocal  agreements  between  the  respective 
municipalities  and  the  county.  Chapel  Hill  and  Carrboro 
each  have  entered  into  agreements  with  the  county  con- 
cerning the  administration  of  the  county's  impact  fee  or- 
dinance. Although  no  such  agreements  have  been  reached 
with  Durham  and  Mebane,  little,  if  any,  development  sub- 
ject to  the  impact  fee  has  occurred  in  the  portions  of  their 
respective  jurisdictions  that  lie  within  Orange  County. 

The  support  of  the  municipalities  within  a  county 
that  adopts  school  impact  fees  thus  can  be  critical.  In  St. 
Johns  County  v.  Northeast  Florida  Builders  Ass'n,  Inc., 
the  Florida  Supreme  Court  held  that  no  school  impact  fees 
could  be  collected  under  a  county  ordinance  until  substan- 
tially all  of  the  county's  population  was  subject  to  it.''-  The 
ordinance  applied  inside  municipal  limits  only  if  a  munici- 
pality entered  into  an  interlocal  agreement  with  the 
county.  According  to  the  court,  the  rational  nexus  prin- 
ciples would  be  violated  if  the  fees  were  not  collected 
within  municipal  jurisdictions,  but  there  was  no  restriction 
on  the  use  of  the  funds  collected  elsewhere  to  ensure  that 
they  would  be  spent  to  benefit  those  in  unincorporated 
areas  who  paid  them." 


63.  583  So.  2d  635  (Fla.  1991 

64.  Id.  at  639. 
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Accounting  for  and  Expending  the  Fees 

Impact  fees  collected  by  a  municipality  in  Orange 
County  are  remitted  to  the  county  periodically  along  with 
a  report  indicating  the  amount  of  funds  collected  and  the 
benefit  area  for  which  they  may  be  applied,  hnpact  fees 
collected  by  the  county  directly  or  received  from  the  cit- 
ies must  be  deposited  in  separate  school  capital  reserve 
funds  for  each  benefit  area  (each  school  administrative 
unit)  in  a  manner  consistent  with  the  Local  Government 
Budget  and  Fiscal  Control  Act.*''  Disbursal  of  such  funds 
requires  the  approval  of  the  board  of  county  commission- 
ers. Impact  fee  proceeds  earmarked  for  each  school  unit 
are  shown  in  each  school  unit's  budget  in  its  capital  out- 
lay fund  and  may  be  eannarked  further  for  the  particular 
future  capital  projects  that  are  eligible  to  be  funded  with 
impact  fees.  Impact  fees  are  a  source  of  funds  for  pay-as- 
you-go  financing.  They  may  also  be  used  to  retire  debt 
incurred  to  finance  projects  that  otherwise  would  be  eli- 
gible for  impact  fee  funding,  such  as  the  debt  represented 
by  general  obligation  school  bonds  or  certificates  of  par- 
ticipation, but  only  if  the  local  act  authorizing  the  use  of 
impact  fees  so  provides.'''' 

State  Preemption  of  School  Financing 

Even  if  a  local  governmental  unit  can  point  to  gen- 
eral statutory  authority  to  adopt  impact  fees,  it  is  pos- 
sible in  some  states  that  such  local  power  is  preempted 
or  superseded  by  state  legislation  that  provides  an  ex- 
clusive method  for  financing  school  construction.  In 
North  Carolina,  however,  there  is  no  evidence  that  a 
North  Carolina  county  is  preempted  by  state  law  from 
enacting  an  impact  fee  ordinance  for  educational  facili- 
ties. The  issue  is  not  whether  impact  fees  interject  coun- 
ties into  a  revenue-raising  arena  in  which  school  boards 
have  been  given  exclusive  authority.  Unlike  school 
boards  in  many  other  states.  North  Carolina  school 
boards  have  no  direct  taxing  power.  Instead,  the  ques- 
tion is  whether  the  North  Carolina  Constitution  and 
state  statutes  manifest  an  intent  that  certain  revenue 
sources  constitute  the  exclusive  means  by  which  school 
construction  needs  may  be  funded  or  that  impact  fee 


65.  See  G.S.  159-18  through  -22  (1987). 

66.  Orange  County's  enabling  act  does  not  expressly  provide  for  the 
use  of  impact  fees  to  retire  debt.  Some  of  the  local  acts  that  authorize  North 
CaroHna  local  governments  to  use  impact  fees  for  other  types  of  public  fa- 
cilities expressly  authorize  the  use  of  funds  to  retire  debt  for  projects  that 
could  be  directly  funded  with  impact  fees.  See.  e.g..  1987  N.C.  Sess.  Laws 
ch.  514,  §  1,  amending  1985  N.C.  Sess.  Laws  ch.  498  (proceeds  of  Raleigh 
facility  fees  for  roads,  drainage,  or  open  space  projects  may  be  used  to  re- 
tire such  debt). 


enabling  authority  conflicts  with  some  aspect  of  state 
law.  The  North  Carolina  Constitution  provides: 

The  General  Assembly  may  assign  to  units  of  local  gov- 
ernment such  responsibility  for  the  financial  support  of 
the  free  public  schools  as  it  may  deem  appropriate.  The 
governing  boards  of  units  of  local  government  with  fi- 
nancial responsibility  for  public  education  may  use  lo- 
cal revenues  to  add  to  or  supplement  any  public  school 
or  post-secondary  school  program. ''■ 

Clearly  no  preemption  of  local  revenue  sources  is  implied. 
The  statutes  also  imply  that  school  capital  improve- 
ments may  be  funded  by  the  county  from  sources  that  are 
not  otherwise  legally  restricted.  G.S.  1 15C-426,  govern- 
ing the  uniform  school  unit  budget  fomiat,  provides  in 
part: 

Appropriations  in  the  capital  outlay  fund  shall  be  funded 
by  revenues  made  available  for  capital  outlay  purposes 
by  the  State  Board  of  Education  and  the  board  of  county 
commissioners,  supplemental  taxes  levied  by  or  on  be- 
half of  the  local  school  administrative  unit  pursuant  to  a 
local  act  or  G.S.  1 1 5C-50 1  to  1 1 5C-5 1 1 ,  the  proceeds  of 
the  sale  of  capital  assets,  the  proceeds  of  claims  against 
fire  and  casualty  insurance  policies,  and  other  sources. 
[Emphasis  added.] 

Similarly,  there  is  no  indication  that  the  School  Facilities 
Finance  Act  of  1987,''^^  which  established  new  sources  of 
state  funding  for  school  construction  through  the  Public 
School  Building  Capital  Fund  and  the  Critical  School 
Facility  Needs  Fund,  considered  state  or  county  school 
construction  funding  sources  that  existed  either  before  or 
after  the  adoption  of  that  act  to  be  the  sole  or  exclusive 
sources  of  such  funding.  Indeed,  the  recent  legislation 
expressly  enabling  school  impact  fees  manifests  the  intent 
of  the  General  Assembly  that  impact  fees  coexist  with  and 
supplement  existing  county  school  funding  methods. 


Conclusion 

It  is  not  customary  to  fund  the  construction  of  North 
Carolina  public  schools  with  impact  fees.  Today,  how- 
ever, schools  receive  their  moneys  from  an  increasing 
array  of  funding  sources.  As  hard-pressed  local  govern- 
ments cast  about  for  new  sources  of  money,  methods  that 
impose  some  portion  of  the  funding  burden  on  discrete 
segments  of  the  population  will  become  more  popular. 

Impact  fees  are  feasible  only  in  areas  where  rapid 
population  growth  and  demand  for  public  facilities  are 
occurring.  Public  support  may  develop  only  when  public 


67.  N.C.  Const,  art.  IX,  §  2(2). 

68.  1987  N.C.  Sess.  Laws  ch.  622 


r  amended  b\  1987  N.C  Sess. 
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facilities  become  overcrowded  or  service  standards  de- 
cline. Alternative  funding  sources  like  impact  fees  gener- 
ally are  considered  only  after  the  public  has  indicated  a 
clear  unwillingness  to  incur  further  long-term  debt  or  to 
raise  property  taxes.  Impact  fees,  like  other  exactions,  are 
politically  palatable  only  in  a  community  that  is  more 
concerned  about  the  quality  of  growth  and  the  preserva- 
tion of  community  character  and  property  values  than  it 
is  with  affordability  of  housing. 

In  order  for  impact  fees  to  be  useful,  growth  not  only 
must  be  rapid,  it  must  be  sustained.  Fluctuations  in  build- 
ing activity  may  cause  fluctuations  in  impact  fee  revenues. 
As  a  source  of  funds,  impact  fees  may  be  unsteady.  A 
local  government  must  be  prepared  to  supplement  these 
revenues  with  moneys  of  other  types. 

A  county  that  intends  to  adopt  impact  fees  must  en- 
joy the  cooperation  of  its  municipalities.  It  is  hard  to  imag- 
ine a  county  system  of  school  impact  fees  that  does  not 
rely  at  least  in  part  on  municipal  collection  of  at  least 
some  portion  of  the  fees. 

The  legal  problems  surrounding  the  use  of  impact 
fees  have  largely  been  solved,  particularly  if  a  local  gov- 
ernment is  content  to  set  fees  at  levels  lower  than  might 


be  legally  justifiable.  The  calculation  of  impact  fees  must 
be  based  on  a  moderately  complex  methodology.  The 
planning  activity  and  analysis  necessary  to  justify  such 
fees  generally  require  substantial  consulting  help  or  fairly 
sophisticated  staff  assistance. 

Impact  fees  are  derived  from  the  regulatory  power 
of  government.  Since  they  are  based  on  cost-benefit  prin- 
ciples, they  have  more  in  common  with  special  assess- 
ments than  they  do  with  excise  or  business  taxes. 
Earmarking  collected  funds  for  school  capital  improve- 
ments in  particular  benefit  zones  or  districts  and  expend- 
ing funds  for  projects  according  to  a  capital  improvement 
plan  schedule  require  a  fiscal  discipline  that  may  be  too 
demanding  and  inflexible  for  some  local  units. 

Despite  the  requirements  that  impact  fees  place  on 
local  governments  and  school  administrative  units  that 
wish  to  benefit  from  their  use,  it  is  possible  that  other 
North  Carolina  counties  may  follow  Orange  County's 
lead  and  adopt  school  impact  fees  of  their  own.  The  back- 
log of  capital  needs  in  North  Carolina  school  systems 
seems  unlikely  to  decline  dramatically  anytime  soon.  The 
search  for  new  school  construction  funding  sources  will 
continue.  ■ 


The  Legal  Standard  for 
Employment  Discrimination  Claims 


by  Stephen  Allred 


On  June  25.  1993,  the  United  States  Supreme  Court 
handed  down  its  decision  in  St.  Mary 's  Honor  Center  v. 
Hicks.'  The  case  involved  a  claim  of  intentional  employ- 
ment discrimination  by  an  employee  who  alleged  that  he 
was  fired  because  of  his  race.  The  Supreme  Court  took  the 
opportunity  presented  by  the  employee's  case  to  reexam- 
ine the  legal  standard  it  had  followed  for  the  last  twenty 
years  in  deciding  intentional  discrimination  claims  under 
Title  VII  of  the  Civil  Rights  Act  of  1964,  and,  as  ex- 
plained below,  handed  down  an  opinion  that  rewrites  the 
standard  for  such  claims. 

This  article  provides  a  brief  background  on  inten- 
tional discrimination  (also  known  as  disparate  treatment) 
claims  under  Title  VII,  summarizes  the  Court's  opinion 
and  the  dissent,  and  discusses  some  of  the  possible  impli- 
cations of  the  Court's  ruling  for  North  Carolina  public 
school  systems. 

Title  Vn  Disparate-Treatment  Claims 

Twenty-one  years  ago,  in  McDonnell  Douglas  Coijj. 
V.  Green,-  the  Supreme  Court  created  a  straightforward 
way  for  an  aggrieved  employee  or  applicant  to  claim  that 
he  or  she  is  the  victim  of  unlawful  discrimination  because 
of  race.  In  McDonnell  Douglas,  the  Court  ruled  that  a 


The  author  is  an  Institute  of  Government  faculty  member  whose  spe- 
ciaUies  include  employment  discrimination  law.  This  article,  with  slight 
modifications,  was  published  originally  as  Local  Government  Law  Bulletin 
No.  49  (June  1993)  under  the  title,  "Supreme  Court  Rewrites  Standard  for 
Employment  Discrimination  Claims." 

1.  509  U.S. ,  1 13  S.  Ct.  2742  (1993). 

2.411  U.S.  792  (1973). 


plaintiff  who  brings  a  claim  of  discrimination  in  hiring 
must  first  show  that  ( 1)  he  or  she  belongs  to  a  protected 
class;  (2)  he  or  she  applied  and  was  qualified  for  the  po- 
sition; (3)  he  or  she  was  rejected,  despite  the  fact  that  he 
or  she  met  the  job  requirements;  and  (4)  that  the  employer 
continued  to  seek  apphcations  from  persons  with  the  same 
quaUfications  as  the  applicant.  This  is  called  establishing 
a  prima  facie  case  of  discrimination,  which  is  enough  of 
a  case  to  require  the  employer  to  come  forward  to  rebut 
the  claim. 

The  employer  then  has  the  burden  of  presenting  evi- 
dence that  the  applicant  was  rejected  not  because  of  race 
but  because  of  a  legitimate,  nondiscriminatory  reason. 
Such  a  reason  might  be,  for  example,  another  applicant's 
superior  academic  credentials  or  the  rejected  applicant's 
poor  perfonnance  in  an  interview  or  on  a  pre-employment 
test.  This  is  termed  rebutting  the  inference  of  discrimina- 
tion and  sometimes  is  called  the  employer's  burden  of 
production  of  evidence.  Once  the  employer  has  advanced 
its  legitimate  reason  for  the  applicant's  rejection,  the  ap- 
plicant then  has  the  opportunity  to  show  that  the 
employer's  stated  reason  is  a  pretext. 

The  McDonnell  Douglas  scheme  has  been  applied  to 
discipline  and  dismissal  cases'  as  well  as  to  hiring.  In  or- 
der to  establish  a  prima  facie  case  in  a  dismissal,  the  em- 
ployee must  show  that  ( 1 )  he  or  she  belongs  to  a  protected 


3.  See.  e.g..  McNaim  v.  Sullivan.  929  F.2d  974  (4th  Cir.  1991); 
Holder  v.  City  of  Raleigh.  867  F.2d  823  (4th  Cir.  1989);  Moore  v.  City  of 
Charlone,  36  Fair  Empl.  Prac.  Cases  (BNA)  1582  (4th  Cir.  1985);  Haith  v. 
Dean,  Sec'y  of  Dep't  of  Crime  Conttol  and  Public  Safety.  53  Fair  Empl.  Prac. 
Cases  (BNA)  881  (M.D.N.C.  1990);  Harris  v.  Southern  Railway  Co.,  633  F. 
Supp.  578  (W.D.N.C.  1986). 
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group:  (2)  he  or  she  was  terminated:  (3)  he  or  she  was 
qualified  to  remain  in  the  position:  and  (4)  the  position 
remained  open  to  similarly  qualified  applicants  after  the 
employee's  dismissal.  If  an  employee  does  thus  establish 
a  prima  facie  case,  then  the  employer  has  the  duty  of 
showing  a  legitimate,  nondiscriminatory  reason  for  the 
dismissal.  Finally,  if  the  employer  does  demonstrate  a  le- 
gitimate basis  for  the  dismissal,  the  employee  has  the  op- 
portunity to  show  that  the  employer's  explanation  is  a 
pretext. 

In  disparate-treatment  cases,  the  person  claiming 
discrimination  always  has  the  ultimate  burden  of  proving 
that  discrimination  occurred,  and  this  burden  remains 
with  that  person  at  all  times.^  That  is,  even  though  the 
employer  has  a  burden  to  produce  evidence  to  rebut  the 
claim  of  discrimination,  the  burden  of  persuasion  is  on 
the  plaintiff.  Under  McDonnell  Douglas — whether  a  dis- 
crimination claim  involves  hiring,  firing,  or  some  other 
action — the  plaintiffs  burden  of  rebutdng  an  employer's 
explanation  for  its  personnel  actions  may  be  met  in  either 
of  two  ways:  ( I )  by  persuading  the  court  that  a  discrimi- 
natory reason  motivated  the  employer  or  (2)  by  persuad- 
ing the  court  that  the  explanation  offered  by  the 
employer  is  not  credible. 

The  Supreme  Court  has  elaborated  and  clarified  this 
standard  no  fewer  than  five  times  since  its  inception,"  but 
until  now  the  Court  has  not  abandoned  the  essential  ap- 
proach set  forth  in  that  case.  The  Court  chose  to  do  so  in 
deciding  St.  Man's  Honor  Center  v.  Hicks. 

The  Facts  in  St.  Mary's 
Honor  Center  v.  Hicks 

The  employer  in  this  case  is  a  state-run  agency,  St. 
Mary's  Honor  Center,  a  halfway  house  operated  by  the 
Missouri  Department  of  Corrections  and  Human  Re- 
sources (MDCHR).  Melvin  Hicks  is  an  African  Ameri- 
can who  was  hired  as  a  correctional  officer  at  St.  Mary's 
in  August  of  1978  and  promoted  two  years  later  to  shift 
commander. 

In  1983  MDCHR  conducted  an  investigafion  of  the 
administration  of  St.  Mary's  and  decided  to  replace  the 
old  superintendent  and  certain  other  managers.  John 
Powell  became  Hicks' s  immediate  supervisor,  and  Steve 


4.  Texas  Dep't  of  Community  Affairs  v.  Burdine,  450  U.S.  248 
(1981). 

5.  U.S.  Postal  Service  Bd.  of  Governors  v.  Aikens,  460  U.S.  71 1,  715 
(1983);  Texas  Dep't  of  Community  Affairs  v.  Burdine,  450  U.S.  248,  253- 
55  (1981):  Fumco  Construction  Corp.  v.  Waters,  438  U.S.  567.  577  (1978): 
Board  of  Trustees  of  Keene  Slate  College  v.  Sweeney,  439  U.S.  24,  25 
( I97S);  Teamsters  v.  United  Stales,  431  U.S.  324.  335  n.  15  (1977). 


Long  became  the  new  superintendent.  Up  until  this  point, 
for  five  years,  Hicks  had  had  a  satisfactory  employment 
record. 

Shortly  after  the  change  in  administration.  Hicks 
began  having  problems  with  his  supervisor.  In  early 
March  1 984  he  was  suspended  for  five  days  for  violations 
of  institutional  rules.  Later  that  month  Hicks  received  a 
letter  of  reprimand  for  alleged  failure  to  investigate  an 
inmate  fight.  In  April  he  was  deinoted  from  shift  com- 
mander to  correctional  officer  for  allegedly  failing  to  en- 
sure that  his  employees  maintained  a  vehicle  log. 
Following  his  demotion.  Hicks  confronted  his  supervisor 
(Powell)  on  April  19,  1984,  and  the  two  exchanged  an- 
gry words.  On  June  7,  1984,  Hicks  was  fired  for  threat- 
ening his  supervisor. 

Hicks  filed  suit  in  federal  district  court  in  Missouri, 
claiming  his  dismissal  was  based  on  race  in  violation  of 
Title  VII  of  the  Civil  Rights  Act  of  1964.  Hicks  main- 
tained that  white  employees  had  committed  more  serious 
offenses  than  Hicks  had  but  had  not  been  fired. 

The  Lower  Court  Rulings  in  Hicks 

At  the  trial  in  district  court,  the  judge  ruled  that 
Hicks  had  made  out  a  prima  facie  case  of  discrimination 
under  the  McDonnell  Douglas  framework."  MDCHR  then 
offered  two  legitimate,  nondiscriminatory  reasons  for 
Hicks's  dismissal:  first.  Hicks  had  engaged  in  a  severe 
rules  violation  in  threatening  his  supervisor:  second,  he 
had  accumulated  a  series  of  previous  rules  violations. 

The  district  court,  acting  as  the  trier  of  fact  in  this 
bench  trial,  found  that  the  reasons  advanced  by  MDCHR 
were  not  credible.  The  court  found  that  Melvin  Hicks  was 
the  only  supervisor  discipfined  for  violations  committed 
by  his  subordinates:  that  similar  and  even  more  serious 
violations  committed  by  Hicks's  coworkers  either  were 
ignored  or  were  treated  more  leniently:  and  that  Hicks's 
supervisor,  John  Powell,  created  the  final  verbal  confron- 
tation in  order  to  provoke  Hicks  into  threatening  him. 

Nonetheless,  even  though  the  trial  court  found  that 
Hicks  had  proven  that  the  employer's  proffered  reasons 
for  his  dismissal  were  pretext,  the  court  ruled  that  Hicks 
had  not  proven  his  claim  of  discrimination.  The  court  held 
that  Hicks  had  failed  to  carry  his  ultimate  burden  of  prov- 
ing that  his  race  was  the  determining  factor  in  his 
supervi.sor's  decision  to  demote  him  and  later  to  fire  him. 
The  district  court  concluded  that  even  though  Hicks  had 
proven  the  existence  of  a  crusade  to  terminate  him,  he  did 
not  prove  that  the  crusade  was  racially  motivated,  rather 


6.  756  F.  Supp.  1244  (E.D.  Mo.  1991). 
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than  personally  motivated.  The  court  therefore  ruled  in 
favor  of  MDCHR,  the  employer. 

The  Court  of  Appeals  for  the  Eighth  Circuit  reversed 
the  trial  court.^  Agreeing  that  the  matter  was  governed  by 
the  McDonnell  Douglas  standard,  the  court  held  that  once 
Hicks  had  proven  that  the  reasons  given  by  Powell  for  his 
dismissal  were  pretext,  he  was  then  entitled  to  judgment 
as  a  matter  of  law: 

Because  all  of  defendants'  proffered  reasons  were  dis- 
credited, defendants  were  in  a  position  of  having  offered 
no  legitimate  reason  for  their  actions.  In  other  words, 
defendants  were  in  no  better  position  than  if  they  had 
remained  silent,  offering  no  rebuttal  to  an  established 
inference  that  they  had  unlawfully  discriminated  against 
plaintiff  on  the  basis  of  his  race." 

The  court  thus  held  that  Hicks  prevailed  on  his  Title 
VII  disparate  treatment  claim.  The  employer  petitioned 
the  Supreme  Court  for  review,  and  the  Court  granted  cer- 
tiorari  on  January  8,  1993.  The  case  was  argued  before 
the  Supreme  Court  on  April  20  and  decided  on  June  25, 
1993. 

The  Majority  Opinion  of  the  Supreme  Court 

Five  members  of  the  Supreme  Court  voted  to  over- 
turn the  court  of  appeals  decision  and  remand  the  case  to 
the  trial  court  for  further  proceedings.  Justice  Scalia  wrote 
the  majority  opinion  and  was  joined  by  Chief  Justice 
Rhenquist,  Justice  O'Connor.  Justice  Kennedy,  and  Jus- 
tice Thomas.  The  opinion  has  four  parts. 

Part  I  summarizes  the  procedural  history  of  the  case. 
Part  II  begins  by  stating  that  under  the  McDonnell  Dou- 
glas scheme,  a  plaintiff  who  establishes  a  prima  facie  case 
of  discrimination  creates  a  presumption  that  the  employer 
engaged  in  unlawful  discrimination.  But,  Justice  Scalia 
noted,  the  presumption  only  places  on  the  employer  the 
burden  of  producing  evidence  that  the  employment  deci- 
sion was  taken  for  a  legitimate,  nondiscriminatory  reason. 
Although  the  McDonnell  Douglas  scheme  shifts  the  bur- 
den of  production  to  the  defendant,  the  ultimate  burden 
of  proving  discrimination  remains  with  the  plaintiff.  In 
this  way  the  presumption  operates  like  all  other  legal  pre- 
sumptions.'' 


7.  970  F.2d  487  (8th  Cir.  1992). 

8.  Id.  at  492. 

9.  The  Court  cited  Rule  301  of  the  Federal  Rules  of  Evidence,  which 
states:  "In  all  civil  actions  ...  a  presumption  imposes  on  the  party  against 
whom  il  is  directed  [in  this  ca.se,  the  employer]  the  burden  of  going  forward 
with  evidence  to  rebut  or  meet  the  presumption,  but  does  not  shift  to  such 
party  the  burden  of  proof  in  the  sense  of  the  risk  of  nonpersuasion,  which 
remains  throughout  the  trial  upon  the  party  on  whom  it  was  originally  cast 
[in  this  case.  Hicks]." 


The  majority  opinion  then  stated  new  law:  Once  the 
employer  introduced  evidence  of  two  legitimate,  nondis-  ^ 
criminatory  reasons  for  the  dismissal  of  Hicks  (the  sever- 
ity and  the  accumulation  of  rules  violations),  the  shifted 
burden  of  production  became  irrelevant.  That  is,  once 
MDCHR  introduced  its  reasons  for  the  action,  the  legal 
presumption  of  discrimination  raised  by  the  plaintiff  was 
rebutted  and  the  presumption  dropped  from  the  case.  The 
plaintiff  then  had  the  opportunity  to  demonstrate,  through 
presentation  of  his  own  case  and  cross  examination  of  the 
employer's  witnesses,  that  the  reasons  advanced  by  the 
employer  were  not  the  real  reasons  for  the  employment 
decision  and  that  race  was. 

If  the  employer  succeeds  in  carrying  its  burden  of 
production,  then  the  McDonnell  Douglas  framework,  with 
its  presumptions  and  burdens,  is  no  longer  relevant,  ex- 
plained Justice  Scalia.  The  presumption,  having  fulfilled 
its  role  of  forcing  the  defendant  to  come  forward  with 
some  response,  simply  drops  out  of  the  picture.  Once  the 
defendant  has  produced  its  evidence,  the  trier  of  fact  de- 
cides the  ultimate  question  of  discrimination  on  the  basis 
of  race. 

The  majority  opinion  then  stated  more  new  law.  with 
even  greater  significance:  Although  rejection  of  the  defen- 
dant employer's  proffered  reasons  will  permit  the  trier  of 
fact  to  infer  the  ultimate  fact  of  intentional  discrimination.  ( 
the  holding  of  the  court  of  appeals  that  rejection  of  the 
employer's  proffered  reasons  compels  judgment  for  the 
plaintiff  is  wrong.  Such  a  construction  of  Title  VII  ignores 
the  requirement  that  the  Title  VII  plaintiff  at  all  times  bears 
the  ultimate  burden  of  persuasion,  stated  the  majority. 

What  is  required  to  prove  discrimination,  then,  is 
"pretext-plus."  It  is  not  enough  for  a  plaintiff  to  show  that 
the  employer's  reasons  for  taking  an  employment  action 
were  a  pretext;  the  plaintiff  must  further  demonstrate  that 
the  real  reason  for  the  action  was  race.  Applying  the  rule 
to  this  case,  then,  even  though  Hicks  showed  that  he  had 
been  employed  for  five  years  without  incident  and  was  set 
up  for  dismissal  by  Powell,  that  was  not  enough  to  win. 
Rather.  Hicks  had  to  show  not  only  that  his  employer  lied 
about  the  reasons  for  his  firing  but  also  that  Powell  was 
motivated  by  racial  animus  (as  opposed  to  personal  dis- 
like or  some  other  reason). 

Part  III  of  the  majority  opinion  is  devoted  to  a  review 
of  the  Court's  prior  decisions  to  show  that  Hicks  was  sup- 
ported by  precedent  and  to  rebut  the  dissent  by  Justice 
Souter  (discussed  below).  Particularly  relevant  to  this  re- 
view is  language  in  Texas  Dep't  of  Comnuinir}-  Affairs  v. 
Burdine^"  dealing  with  pretext.  That  case  states  that        / 

10.  450  U.S.  248(1981). 
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"should  the  plaintiff  carry  this  burden  [of  producing  a  le- 
gitimate reason  for  its  action],  the  plaintiff  must  then  have 
an  opportunity  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  legitimate  reasons  offered  by  the  defendant 
were  not  its  true  reasons,  but  were  a  pretext  for  discrimi- 
nation."" Justice  Scalia  argued  that  this  does  not  mean 
that  if  the  plaintiff  proves  the  asserted  reason  to  be  false. 
the  plaintiff  wins.  Rather,  it  means  that  an  asserted  rea- 
son is  not  a  pretext  for  discrimination  unless  it  is  shown 
both  that  the  reason  was  false  and  that  discrimination  was 
the  real  reason  for  the  action. '- 

Part  IV  of  the  opinion  is  essentially  a  rebuttal  to  three 
concerns  expressed  in  the  dissent.  Justice  Scalia  first  re- 
jects the  notion  that  the  Hicks  case  would  have  dire  con- 
sequences for  Title  VII  plaintiffs.  Second,  he  discounts  the 
possibility  that  the  new  burden-of-proof  formula  might 
encourage  employers  to  lie  about  their  reasons  for  taking 
an  action.  Justice  Scalia  rejects  the  notion  that  as  a  result 
of  its  decision  plaintiffs  would  have  to  anticipate  all  the 
possible  reasons  an  employer  might  have  had  for  taking 
an  action  and  rebut  each  one.  In  practice.  Justice  Scalia 
states,  the  rea.sons  relied  on  by  the  employer  will  be  made 
known  to  the  plaintiff  Third.  Justice  Scalia  concludes  that 
the  rule  announced  in  the  Hicks  case  is  particularly  timely 
in  light  of  the  Civil  Rights  Act  of  1991.  which  now  per- 
mits juries  to  decide  Title  VII  cases.  Given  the  nature  of 
juries,  he  adds,  it  is  particularly  important  that  clear  in- 
structions be  given  on  burdens  of  proof. 

The  Dissent  in  Hicks 

Justice  Souter,  joined  by  Justice  White.  Justice 
Blackmun.  and  Justice  Stevens,  wrote  the  dissenting  opin- 
ion in  Hicks.  The  dissent  makes  three  major  points. 

First,  the  dissent  returns  to  the  original  wording  in 
McDonnell  Douglas,  noting  that  for  twenty  years  it  has 
provided  a  sensible,  orderly  way  to  evaluate  evidence  of 
intentional  discrimination.  Justice  Souter  notes  that  the 


11.  w.  at  253. 

12.  Even  though  the  language  in  Burdinc  furthor  sImIoiI  Ihal  a  plain- 
tiff may  succeed  in  persuading  a  court  that  he  or  ■.Ik-  li.is  Ixlh  ilic  \  iclim  of 
intentional  discrimination  either  "directly  by  persu.almt:  the  murt  that  a  dis- 
criminatory reason  more  likely  motivated  the  employer  or  imltrecily  by  show- 
ing Ihal  the  employer's  proffered  explanation  is  unworthy  of  credence, "  that 
statement,  opined  Justice  Scalia.  was  only  dicta  and.  if  understood  to  be  the 
rule  of  law  announced  in  the  case,  would  render  meaningless  the  rest  of  the 
Burdine  decision,  which  held  that  the  plaintiff  had  the  ultimate  burden  of 
proof  of  discrimination.  In  any  event,  he  continued,  whatever  doubt  Burdine 
may  have  created  was  resolved  by  the  decision  in  U.S.  Postal  Service  Bd. 
of  Governors  v.  Aikens  |460  U.S.  71 1  (1983)1.  In  that  case.  Justice  Scalia 
rea.soned,  the  Court  held  that  the  fact  finder  must  determine  whether  the  re- 
jection of  a  plaintiff  was  discriminatory,  not  simply  whether  the  evidence 
offered  by  the  defendant  was  worthy  of  credence. 


Standard  in  McDonnell  Douglas  has  been  repeatedly  re- 
affirmed and  refined  by  subsequent  decisions  but  that  now 
the  majority  is  inexplicably  casting  that  settled  precedent 
aside. 

Second,  the  dissent  argues  that  the  approach  taken 
by  the  majority  is  not  supported  by  precedent.  In  requir- 
ing that  a  plaintiff  show  "pretext-plus"  (that  is,  not  only 
that  the  reasons  given  by  the  employer  for  its  actions  are 
false  and  the  employer  intended  to  discriminate),  the 
Court  is  ignoring  its  prior  decisions.  According  to  Justice 
Souter, 

McDonnell  Douglas  makes  it  clear  that  if  the  plaintiff 
fails  to  show  pretext,  the  challenged  employment  action 
must  stand.  If,  on  the  other  hand,  the  plaintiff  carries  his 
burden  of  showing  pretext,  the  court  must  order  a  prompt 
and  appropriate  remedy.  Or.  as  we  said  in  Burdine:  "IThe 
plaintiff]  now  must  have  the  opportunity  to  demonstrate 
that  the  proffered  reason  was  not  the  true  reason  for  the 
employment  decision.  This  burden  now  merges  with  the 
ultimate  burden  of  persuading  the  court  that  [the  plain- 
tiff] has  been  the  victim  of  intentional  discrimination." 
Burdine  drives  home  the  point  that  the  case  has  pro- 
ceeded to  a  new  level  of  specificity  by  explaining  that  the 
plaintiff  can  meet  his  burden  of  persuasion  in  either  of 
two  ways:  either  directly  by  persuading  the  court  that  a 
discriminatory  reason  more  likely  motivated  the  em- 
ployer or  indirectly  by  showing  that  the  employer's  prof- 
fered explanation  is  unworthy  of  credence.  That  the 
plaintiff  can  succeed  simply  by  showing  that  the 
employer's  proffered  explanation  is  unworthy  of  cre- 
dence indicates  that  the  case  has  been  narrowed  to  the 
question  whether  the  employer's  proffered  reasons  are 
pretextual.  Thus,  because  Hicks  carried  his  burden  of 
persuasion  by  showing  that  St.  Mary's  proffered  reasons 
were  unworthy  of  credence,  the  Court  of  Appeals  prop- 
erly concluded  that  he  was  entitled  to  judgment." 

Third,  the  dissent  argues  that  Hicks  will  create  a 
"scheme  that  will  be  unfair  to  plaindffs.  unworkable  in 
practice,  and  inexplicable  in  forgiving  employers  who 
present  false  evidence  in  court."''*  Because  it  rarely  will 
be  the  case  that  an  employer  makes  statements  that 
clearly  evince  an  intent  to  discriminate,  the  practical  ef- 
fect of  the  majority  opinion  will  be  to  allow  employers 
to  make  up  a  reason  for  their  actions,  and  even  if  the 
employee  proves  the  reason  to  be  manufactured,  the 
employer  will  still  win  because  the  employee  has  not 
proven  that  race  motivated  the  action.  Justice  Souter 
notes  that  Congress  is  aware  of  the  Court's  decisions  on 
Title  VII  disparate-treatment  claims  and  left  them  un- 
touched by  the  Civil  Rights  Act  of  1991,  thus  showing 


13.  509  U.S. ,  1 13  S.  Ct.  at  2765  (1993)  (quotation  marks  and  ci- 

i  omitted)  (Souter,  J.,  dissenting). 
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tacit  approval  for  the  judicial  standard  used  by  the  Court 
in  the  past.  He  concludes:  "Because  I  see  no  reason  why 
Title  VII  interpretation  should  be  driven  by  concern  for 
employers  who  are  too  ashamed  to  be  honest  in  court,  at 
the  expense  of  victims  of  discrimination  who  do  not  hap- 
pen to  have  direct  evidence  of  discriminatory  intent,  I 
respectfully  dissent."'^ 

Implications  for  North  Carolina 
Public  School  Systems  as  Employers 

It  is  important  to  realize  that  the  Hicks  decision  is  a 
fairly  technical  procedural  ruling,  which  may  or  may  not 
have  the  consequences  predicted  by  either  side.  The  few 
lower  court  decisions  rendered  since  the  decision  was 
handed  down  last  year  do  not  indicate  a  wholesale  rever- 
sal of  fortunes  for  plaintiffs.  And  public  school  employ- 
ers, in  all  likelihood,  will  continue  to  assert  good  faith 
defenses  for  the  personnel  actions  they  take.  It  is  also 
worth  noting  that  the  Hicks  decision  does  not  change  the 
requirements  for  a  plaintiff  to  establish  a  prima  facie  case 
of  disparate  treatment.  In  that  regard,  the  McDonnell 
Douglas  test  remains  the  standard. 


Still,  the  case  clearly  tilts  the  balance  in  favor  of 
employers.  Today  there  are  few  instances  of  blatant  race 
discrimination  in  which  an  employer  admits  its  bias 
against  members  of  a  protected  class.  It  has  long  been  the 
case  that  courts  have  drawn  an  inference  of  discrimina- 
tion simply  from  a  showing  that  the  reasons  an  employer 
asserts  for  its  actions  are  false.  That  inference  no  longer 
may  be  drawn  as  easily,  although  it  still  may  be  inferred. 

The  last  time  the  Supreme  Court  rewrote  the  bur- 
den of  proof  for  Title  VII  cases  (involving  disparate- 
impact  claims  as  opposed  to  disparate-treatment  claims) 
was  in  1989.  Congress  moved  to  reverse  those  rulings  by 
enacting  the  Civil  Rights  Act  of  1991.  Congress  made 
no  change  in  the  burden-of-proof  scheme  for  disparate- 
treatment  claims  when  it  passed  the  1991  legislation  but 
permittec|  such  claims  to  go  to  jury  trial  with  damage 
awards.  The  act  is  generally  viewed  as  making  it  easier 
for  Title  VII  plaintiffs  to  win.  It  is  ironic  that  now  that 
the  Civil  Rights  Act  of  1991  allows  juries  the  opportu- 
nity to  decide  discrimination  claims,  the  Supreme  Court 
once  again  has  made  it  more  difficult  for  plaintiffs  to 
prevail.  Congress  may  revisit  Title  VII  in  light  of  the 
Supreme  Court's  ruling  in  Hicks. 

In  the  meantime,  plaintiffs  asserting  disparate- 
treatment  in  any  aspect  of  employment,  from  hiring 
to  dismissal,  may  have  a  more  difficuh  time  prevail- 
ing than  has  previously  been  the  case.  ■ 


School  Law  Bulletin 

looks  at  recent  court  decisions 

and  attorney  general's 

opinions. 

Qearinghouse 

edited  by 
Robert  R  Joyce 


Cases 

and  Opinions 

that 

Directly  Affect 

North 

Carolina 


School  board's  regulation  that 
requires  churches  to  pay  higher 
rates  than  other  nonprofit  orga- 
nizations to  use  school  facilities 
during  after-school  hours  held 
unconstitutional  under  the  First 
Amendment.  Fairfax  Covenant 
Church  V.  the  Fairfax  County 
School  Board.  17  F.3d  703  (4th 
Cir.  1994). 

Facts:  The  Fairfax  County 
(Va.)  School  Board  made  its  172  county  schools  available 
to  community  and  commercial  organizations  during  after- 
school  hours  under  a  rental  structure  adopted  in  the 
board's  Regulation  8420.  Under  that  regulation,  different 
rental  rates  were  assigned  depending  on  the  nature  of  the 
organization  seeking  use  of  school  facilities:  nonprofit 
public  organizations  had  to  reimburse  schools  for  the  ac- 
tual expenses  for  the  use  of  the  facilities;  private  organi- 
zations paid  a  commercial  rate,  which  was  set  at  five  fimes 
the  nonprofit  rate. 

Under  Regulation  8420.  churches  were  to  pay  the 
nonprofit  rate  for  the  first  five  years  of  rental,  and  then  the 
churches'  rate  would  rise  slowly  until  it  matched  the  com- 
mercial rate.  The  board's  rationale  for  this  special  treat- 
ment of  churches  was  based  on  the  assumption  that 
allowing  churches  to  rent  school  space  for  lengthy  peri- 
ods of  time  might  amount  to  an  advancement  of  religion 
in  violation  of  the  Fstabiishmcnt  Clause  of  the  First 
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Amendment.  The  higher  rates  were  meant  to  discourage 
long-tenn  rentals  by  churches. 

The  Fairfax  Covenant  Church  began  rendng  space 
in  school  facilities  in  1980.  Beginning  in  1987  the  church 
was  charged  an  increasingly  higher  rate  for  rentals,  and 
by  1991  it  was  paying  the  commercial  rate.  As  a  result, 
by  1993  the  church  had  paid  $287,456  more  than  a  simi- 
larly situated  nonprofit  group  because  of  Regulation 
8420" s  treatment  of  religious  organizations.  In  1992  the 
church  filed  suit  in  federal  district  court  under  Title  42, 
Section  1983,  of  the  U.S.  Code,  claiming  that  the  gradu- 
ated fee  increase  violated  its  rights  under  the  First 
Amendment's  guarantee  of  free  exercise  of  religion.  It 
demanded  injunctive  relief  and  damages.  The  district 
court  held  that  Regulation  8420  violated  the  First  Amend- 
ment by  unduly  burdening  the  church's  free  exercise  of 
religious  beliefs.  However,  the  court  refused  to  apply  the 
holding  retroactively  and  therefore  did  not  order  the  re- 
imbursement of  the  excess  moneys  that  the  church  had 
paid  from  1987  to  1993.  To  do  so,  the  court  believed, 
would  produce  "substantial  inequitable  results." 

The  church  appealed  the  district  court's  decision  to 
not  award  damages  in  the  amount  of  the  excess  payments, 
and  the  board  cross-appealed  on  the  district  court's  deter- 
mination that  the  regulation  was  unconsfitutional. 

Holding:  The  federal  Court  of  Appeals  for  the 
Fourth  Circuit  affirmed  the  lower  court's  decision  that  the 
regulation  violated  the  First  Amendment  but,  unlike  the 
lower  court,  ruled  that  the  church  was  eligible  to  recover 
its  excess  payments.  The  appeals  court  remanded  the  case 
for  a  detemiination  of  the  amount  of  damages  owed  to  the 
church. 
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The  appeals  court  held  that  when  a  state  institution 
opens  state  property  for  public  use  it  cannot  discriminate 
against  or  exclude  groups  that  wish  to  engage  in  religious 
discussion  or  worship  unless  the  state's  reason  serves  a 
conipelhng  interest  and  is  narrowly  tailored  to  achieve  that 
interest.  Finding  no  compelling  interest  to  treat  the 
churches  differently  from  other  nonprofit  organizations, 
the  appeals  court  held  that  the  regulation  violated  the 
plaintiffs  First  Amendment  rights. 

The  court  rejected  the  schools  board's  claim  that 
charging  churches  the  lower  rate  would  constitute  a  sub- 
sidy to  religion  in  violation  of  the  Establishment  Clause. 
The  rate  stmcture  at  issue  required  that  all  nonprofits  re- 
imburse the  board  for  the  actual  cost  of  using  school  fa- 
cilities. Therefore,  the  court  held,  the  lower  rate  did  not 
constitute  a  subsidy,  because  there  was  no  monetary  loss 
to  the  board,  even  though  the  lower  rate  was  below  the 
market  rate. 

Plaintiffs'  repeated  failure  to  amend  complaint  to  indi- 
cate that  the  school  board  had  purchased  liability  insur- 
ance and  thereby  had  waived  governmental  immunity 
caused  court  to  dismiss  claim  against  the  board;  super- 
intendent and  principal  are  "officers"  liable  in  tort  only 

for  corrupt  or  maUcious  actions.  Gunter  v.  Anders, 

N.C.App ,441  S.E.2d  167  (1994). 

Facts:  On  December  8,  1988,  Charles  Gunter,  a  high 
school  student  in  Surry  County  (N.C.),  was  severely  in- 
jured when  he  was  hit  by  a  car  driven  by  Anthony  Anders 
on  school  property.  The  accident  occurred  when  Gunter, 
running  to  a  physical  education  field  for  gym  class, 
crossed  a  road  that  divides  the  school  campus.  The  school 
principal  had  ordered  all  students,  including  Anders,  to 
move  their  cars  from  a  school  parking  lot  so  that  it  could 
be  paved. 

Two  months  before  Gunther's  accident,  another  stu- 
dent had  been  struck  by  a  car  in  the  same  location,  but  the 
school  had  taken  no  steps  to  prevent  further  accidents.  The 
roadway  where  the  accidents  occurred  was  bordered  on 
one  side  by  a  wall  that  prevented  pedestrians  and  drivers 
from  seeing  one  another. 

In  1990  the  plaintiffs  filed  suit  in  superior  court,  al- 
leging negligence  and  gross  negligence  against  the  driver, 
the  school  board,  the  superintendent,  the  principal,  and  a 
teacher.  In  their  complaint  and  the  many  amendments 
made  to  their  complaints  in  the  following  two  years,  the 
plaintiffs  failed  to  allege  that  the  school  board  had  pur- 
chased liability  insurance,  thereby  waiving  governmental 
immunity.  They  failed  to  do  so  despite  being  on  notice  as 
of  July  1990  that  the  board  had  bought  the  insurance.  In 
1992  at  a  pretrial  hearing,  the  plaintiffs  attempted  to 
amend  their  complaint  to  make  the  allegation,  but  the  trial 


court  refused  to  allow  the  amendment  and  granted  a  mo- 

tion  to  dismiss  all  the  defendants  except  the  driver.  The        C    j 

trial  court  certified  the  issue  of  whether  the  plaintiffs 

should  be  entitled  to  amend  their  complaint  to  the  court 

of  appeals. 

Holding:  The  North  Carolina  Court  of  Appeals  up- 
held the  dismissal  of  the  case  against  the  school  board,  the 
superintendent,  the  principal,  and  the  teacher. 

As  to  the  action  against  the  board,  the  appeals  court 
held  that  the  trial  court  did  not  abuse  its  discretion  in  re- 
fusing to  allow  the  plaintiffs  to  amend  their  complaint. 
The  plaintiffs  put  forward  no  legitimate  reason  to  explain 
why  they  had  failed  to  amend  then-  complaint  during  the 
two  years  that  they  were  on  notice  of  the  school  board's 
acquisition  of  liability  insurance.  Therefore  the  court  of 
appeals  found  that  it  was  within  the  trial  court's  discre- 
tion to  refuse  such  a  late  amendment  to  the  complaint. 

As  to  the  action  against  the  superintendent  and  the 
principal  in  their  personal  capacities,  the  court  held  that 
these  two  are  public  officers,  not  merely  public  employ- 
ees. Public  employees  may  be  held  liable  for  their  mere 
negligence,  but  public  officers  are  liable  only  if  there  is 
proof  of  corrupt  or  malicious  conduct.  Because  the  com- 
plaint did  not  allege  such  conduct  by  the  school  officials, 
the  plaintiffs  failed  to  state  a  claim.  Therefore  the  court  ^ 
of  appeals  affirmed  the  dismissal  of  the  complaint  against  ^^  I 
the  superintendent  and  the  principal. 

As  to  the  teacher,  the  court  held  that  the  complaint 
failed  to  state  how  she  may  have  caused  the  accident  and 
so  was  properly  dismissed. 

This  decision  does  not  affect  the  action  against  the 
driver  of  the  car. 

School  bus  driver's  negligence  that  did  not  occur  while 
actually  operating  the  bus  is  not  actionable  under  the 
Tort  Claims  Act.  Newgent  v.  Buncombe  County  Board  of 
Education. N.C.  App. ,  442  S.E.2d  158  (1994). 

Facts:  Buncombe  County  (N.C.)  elementary  school 
student  Joseph  Newgent  was  killed  while  crossing  a  state 
highway  to  get  to  the  place  where  he  could  catch  the  school 
bus.  The  administrator  of  his  estate  filed  an  action  with  the 
North  Carolina  Industrial  Commission  under  the  state  Tort 
Claims  Act,  alleging  that  the  bus  driver  was  negligent  in 
three  ways:  ( 1 )  not  reporting  to  the  principal  that  the  bus 
stop  was  in  an  area  with  limited  visibility,  (2)  not  informing 
the  principal  that  it  would  be  possible  for  her  to  stop  the  bus 
in  the  mornings  at  a  place  where  Joseph  would  not  have  to 
cross  the  highway,  and  (3)  not  infomiing  the  principal  and 
Joseph's  parents  that  Joseph  previously  had  crossed  the  / 
highway  by  himself. 

The  general  rule  of  sovereign  immunity  holds  that 
school  boards  are  not  hable  for  the  negligence  of  their  em- 
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ployees  or  agents.  The  North  Carohna  General  Assembly 
has  created  an  exception  to  this  general  rule  with  respect  to 
the  operation  of  school  buses  by  passing  G.S.  143-300.1, 
which  provides  that  the  Industrial  Commission  may  hear 
certain  kinds  of  claims  arising  from  school  bus  operation. 
Among  those  are  claims  of  negligence  on  the  part  of  a  bus 
driver  as  long  as  the  driver  was  "at  the  time  of  the  alleged 
negligent  act  or  omission  operating  a  public  school  bus." 

Here  the  Industrial  Commission  ruled  that  the  alleg- 
edly negligent  acts  of  the  driver  did  not  occur  while  the 
driver  was  "operating"  the  bus.  The  driver  could  not  have 
made  the  reports  that  the  plaintiff  says  she  should  have 
made  while  she  was  operating  the  bus.  Therefore  the  ju- 
risdiction of  the  Industrial  Commission  was  not  invoked. 
The  commission  dismissed  the  action  and  the  plaintiff 
appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  dismissal  of  the  action.  Because  the  Tort 
Claims  Act  creates  an  exception  to  the  general  rule  of 
sovereign  immunity,  it  mu.st  be  construed  narrowly.  It 
explicitly  requires  that  the  negligence  of  the  driver,  to  be 
actionable,  must  occur  while  the  driver  is  operating  the 
bus.  That  is  not  the  case  here. — Robert  P.  Joyce 

High  school  teacher  whose  joh  assignment  and  work 
hours  were  changed  failed  to  state  a  claim  for  inten- 
tional infliction  of  emotional  distress,  constructive 
wrongful  discharge,  malicious  interference  with  con- 
tract, or  punitive  damages.  Wagoner  v.  Elkin  City 
Schools'  Board  of  Education.  113  N.C.  App.  579,  440 
S.E.2d  119(1994). 

Facts:  The  Elkin  city  schools  hired  Phyllis  Wagoner 
in  1974  to  teach  health  and  physical  education,  and  she 
signed  a  career  contract  for  the  position  in  1977.  In  1985, 
after  the  arrival  of  a  new  principal.  Wagoner  was  removed 
from  her  teaching  position  and  appointed  coordinator  of 
in-school  suspension.  She  was  assigned  an  office  in  the 
girls"  locker  room  that  had  an  average  temperature  that 
ranged  from  90  to  100  degrees,  and  she  was  given  new 
working  hours  that  were  different  from  those  of  the  rest 
of  the  teachers  at  the  school.  In  a  teachers'  meeting,  the 
principal  asked  sarcastically,  "Which  one  of  you  is  Phyllis 
Wagoner?"  At  another  point  she  was  told  that  she  would 
never  teach  health  or  physical  education  again. 

Wagoner  complained  to  the  school  board  and  the 
superintendent,  but  they  upheld  the  changes.  Wagoner 
refused  to  work  the  irregular  hours  and  was  suspended 
without  pay.  The  school  board  reinstated  her  after  a  de- 
tennination  by  a  panel  of  the  Profession  Review  Commit- 
tee that  she  had  been  wrongfully  suspended.  After  a  few 
days  back  on  the  job.  Wagoner  quit,  claiming  that  the 
work  environment  was  intolerable. 


As  a  result  of  these  events.  Wagoner  filed  suit  in  state 
superior  court,  alleging  intentional  infliction  of  emotional 
distress,  constructive  wrongful  discharge,  malicious  inter- 
ference with  contract,  and  punitive  damages.  In  the  discov- 
ery process  of  the  lawsuit  before  trial,  she  requested 
information  on  certain  other  teachers  and  students  at  the 
high  school.  In  particular,  she  sought  discovery  of  informa- 
tion about  the  teacher  who  had  replaced  her  as  the  health 
and  physical  education  instructor  and  his  alleged  relation- 
ship with  a  high  school  student  at  his  previous  place  of 
employment.  The  trial  court  refused  these  discovery  re- 
quests. At  a  pretrial  hearing.  Wagoner  introduced  the  testi- 
mony of  a  Dr.  Gadson,  who  alleged  that  the  defendants' 
conduct  was  an  extreme  departure  from  the  normal  opera- 
tions of  a  public  school  system.  The  trial  court  refused  to 
consider  Gadson' s  testimony,  holding  that  he  did  not 
qualify  as  an  expert  witness  and  that  his  legal  conclusions 
were  inadmissible.  The  court  then  granted  summary  judg- 
ment in  the  defendants'  favor  (ruling  that  Wagoner  could 
not  take  her  case  to  trial),  and  Wagoner  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  trial  court's  summary  judgment  dismissal  and 
found  that  the  lower  court  did  not  abuse  its  discretion  in 
refusing  discovery  requests  and  in  excluding  Gadson' s 
testimony. 

The  court  of  appeals  noted  that  a  party  may  obtain 
discovery  only  for  materials  that  were  "reasonably  calcu- 
lated to  lead  to  the  discovery  of  admissible  evidence." 
Wagoner,  in  the  court's  opinion,  simply  failed  to  demon- 
strate how  the  materials  she  requested  would  be  relevant 
to  her  claims  against  the  defendants.  Gadson's  testimony 
likewise  was  excluded,  because  his  entire  affidavit  was 
filled  with  legal  conclusions  about  the  defendants'  con- 
duct. North  Carolina  law  explicitly  denies  admissibility  to 
any  evidence  that  "suggests  whether  legal  conclusions 
should  be  drawn  or  whether  legal  standards  are  satisfied." 

In  considering  Wagoner's  intentional  infliction  of 
emotional  distress  claim,  the  court  found  that  the  defen- 
dants' conduct  did  not  meet  the  essential  element  of  "ex- 
treme and  outrageous  conduct"  that  is  required  to  state  a 
proper  claim.  The  court  noted  that  the  defendants'  con- 
duct may  have  caused  the  plaindff  to  suffer  "indignities," 
but  it  was  not  "atrocious  and  utterly  intolerable" — the 
level  required  to  support  an  intentional  infliction  of  emo- 
tional distress  claim. 

The  allegation  of  malicious  interference  with  con- 
tract also  was  held  to  be  property  dismissed,  because  in 
order  to  be  liable  under  that  claim  a  party  must  "have  no 
relation  whatever  to  the  legitimate  business  interest"  of  the 
contract.  Because  the  defendants  either  were  parties  to  the 
contract  or  in  a  position  to  have  an  interest  in  Wagoner's 
perfomiance  under  the  contract,  they  could  not  be  liable. 
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Finally.  Wagoner's  constructive  wrongful  discharge 
claim  was  held  to  be  correctly  dismissed,  because  that 
cause  of  action  is  available  only  to  employees  at  will  and 
not  employees  who  are  acting  under  a  career  contract. 

School  board's  actions  in  setting  pay  for  board  mem- 
bers violated  the  North  Carolina  Open  Meetings  Act. 

Jacksonville  Daily  News  Co.  v.  Onslow  County  Board  of 
Education.  1 13  N.C.  App.  127. 439  S.E.2d  607  (1993). 

Facts:  The  Onslow  County  (N.C.)  school  board  sub- 
mitted a  budget  request  to  the  board  of  county  commis- 
sioners that  called  for,  among  other  things,  a  $150  per 
month  increase  in  the  salary  of  the  school  board  members. 
When  the  commissioners  appropriated  a  smaller  amount 
than  the  school  board  had  requested,  the  school  board 
voted  to  revise  its  budget  in  several  ways,  including  de- 
leting the  members'  pay  raise.  Sometime  in  the  follow- 
ing months,  the  school  board  received  additional  federal 
funds  and  restored  some  of  the  reduced  budgetary  items. 

Without  prior  discussion  in  a  school  board  meeting, 
the  chaimian  telephoned  all  but  one  of  the  board  mem- 
bers to  obtain  their  approval  of  reinstating  the  members' 
pay  raise,  retroactive  to  the  beginning  of  the  school  year. 
The  chairman  then  called  the  superintendent  and  in- 
structed him  to  have  the  appropriate  checks  prepared.  The 
board  never  voted  on  the  matter. 

At  the  next  board  meeting,  while  the  board  was  in 
executive  session  on  another  matter,  the  issue  of  the  mem- 
bers' pay  raise  came  up.  The  resulting  discussion  was  so 
heated  that  members  of  the  press  who  had  gathered  out- 
side the  meeting  room  overheard  some  of  the  conversa- 
tion. When  the  executive  session  was  adjourned  and  the 
open  meeting  resumed,  the  pay  raise  issue  was  not  dis- 
cussed. 

A  local  newspaper,  the  Jacksonville  Daily  News, 
then  brought  suit  in  state  superior  court  under  the  North 
Carolina  Open  Meetings  Act  (G.S.  143-318.9  et  seq.). 
which,  in  general,  requires  that  "hearings,  deliberations, 
and  actions  of  [pubhc]  bodies  be  conducted  openly."  The 
trial  court  judge  held  that  the  actions  of  the  board  in  the 
implementation  of  the  pay  raises  "were  not  in  the  nature 
of  activities  requiring  an  open  meeting."  The  newspaper 
appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed, holding  that  the  action  by  the  school  board  to  give 
itself  a  pay  raise  must  be  deliberated  at  a  meeting  open 
to  the  public.  The  newspaper  initially  had  requested  that 
the  court  order  the  pay  raises  null  and  void,  but  the  paper 
conceded  before  the  court  of  appeals  that  it  was  satisified 
with  a  ruling  that  the  Open  Meetings  Act  had  been  vio- 
lated; the  court  therefore  did  not  order  the  raises  undone. 
It  did,  however,  remand  the  case  to  the  superior  court  for 


a  determination  of  the  attorney  fees  to  which  the  paper  is 
entitled  as  a  "prevailing  party"  under  the  act. — R.  P.  J.  ^\ 

Schools  are  under  a  legal  duty  to  prepare  an  Individual- 
ized Education  Program  (lEP)  for  all  children  with  spe- 
cial needs,  but  failure  to  prepare  an  lEP  does  not 
necessarily  constitute  failure  to  provide  a  free  appropri- 
ate education.  Beaufort  County  Schools  v.  Roach,  No. 
922SC1 1 17,  1994  N.C.  App.  LEXIS  374  ( 1994). 

Facts:  Ginger  Goforth  is  a  behaviorally  and  emotion- 
ally handicapped  child.  Due  to  her  violent  behavior  at  her 
public  school  in  1987,  she  was  enrolled  in  private  schools 
for  two  years.  In  1989  she  was  discharged  from  a  private 
school,  and  she  returned  to  Beaufort  County.  At  that  time 
the  school-based  committee  of  the  Beaufort  County 
Schools  met  to  determine  the  appropriate  placement  for 
Ginger  under  the  Individuals  with  Disabilities  Education 
Act  (IDEA)  and  the  North  Carolina  General  StaUites  provi- 
sions on  special  education.  Ginger's  mother,  Janet  Roach, 
did  not  attend  the  meeting,  where  it  was  determined  that 
Ginger  should  have  either  homebound  services  or  limited 
services  in  a  special  classroom. 

The  school-based  committee  met  again  later  in  1989, 
and  Roach  attended,  in  order  to  express  her  desire  to  have 
Ginger  placed  outside  of  the  home.  The  committee  began       ^^ 
preparing  an  lEP  for  Ginger  at  the  meeting.  (     \ 

Without  notice  to  the  county  school  system.  Roach 
then  placed  Ginger  at  a  private  residential  treatment  cen- 
ter outside  Beaufort  County.  When  the  outside  funding  for 
that  placement  ended,  the  schools  again  outlined  services 
for  Ginger  that  Roach  found  unacceptable.  Roach  then 
filed  a  petition  for  a  contested  case  hearing  at  the  Office 
of  Administrative  Hearings  (OAH),  contending  that  the 
Beaufort  County  schools  had  failed  to  provide  Ginger 
with  a  free  appropriate  education  by  not  fully  developing 
an  lEP.  The  administrative  law  judge  agreed  with  Roach, 
and,  on  appeal  by  the  county  schools,  the  State  Board  of 
Education  also  ruled  that  the  schools  had  not  met  their 
obligation. 

The  Beaufort  County  school  board  appealed  the  ac- 
tion to  the  superior  court,  which  ruled  that  the  adminis- 
trative law  judge  had  erred  in  finding  that  the  schools 
failed  to  provide  Ginger  with  a  free  appropriate  educaUon, 
holding,  in  part,  that  the  schools  were  not  under  a  legal 
obligation  to  develop  an  lEP  for  Ginger. 

Roach  appealed  the  trial  court's  decision  to  the  North 
Cai-olina  Court  of  Appeals. 

Holding:  The  court  of  appeals  affirmed  the  trial 
court's  decision  that  the  defendant  was  not  liable  to  Gin-       , 
ger  under  IDEA,  but  it  reversed  the  trial  court's  finding       « 
that  the  defendant  was  not  under  a  legal  obligation  to  pro- 
duce an  lEP  for  Ginger. 
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The  court  of  appeals  looked  first  to  the  relevant  stat- 
I  utes  determining  a  school's  responsibility  to  special  needs 
children.  The  court  pointed  to  G.S.  1 15C-1 13(c),  which 
requires  that  an  lEP  be  created  for  any  student  identified 
as  a  child  with  special  needs.  Such  an  lEP  must  be  cre- 
ated within  thirty  days  of  the  referral.  Finding  nothing  in 
the  statutes  that  relieved  the  local  educational  agency  from 
this  duty  in  Ginger's  case,  the  court  of  appeals  ruled  that 
the  defendants  were  under  a  legal  duty  to  produce  an  lEP. 

In  light  of  the  particular  circumstances  of  Ginger's 
case,  however,  the  court  held  that  the  failure  to  fully  de- 
velop the  lEP  did  not  constitute  a  violation  of  the  man- 
date that  the  school  provide  a  free  appropriate  education. 
The  court  found  that  the  defendants  had  begun  to  prepare 
an  lEP  for  Ginger,  but  the  process  of  providing  an  appro- 
priate education  was  interrupted  by  Roach's  placement  of 
Ginger  outside  the  county.  Because  of  that  interruption, 
there  is  insufficient  evidence  that  the  school  board  did  not 
provide  an  appropriate  education. 

Even  though  the  lawsuit  by  handicapped  children's 
parents  operated  as  a  catalyst  for  postlitigation  changes 
in  a  defendant's  conduct,  the  plaintiff  is  not  a  prevailing 
party  entitled  to  recover  attorney  fees.  S-1  and  S-2  v. 

J         State  Board  of  Education  of  North  Carolina,  No.  92-1525. 
)        1994U.S.App.  LEXIS  6919  (1994). 

Facts:  Parents  of  two  handicapped  children — S- 1 
and  S-2 — placed  the  children  in  private  schools  for  the 
1983-84  school  year.  They  subsequently  sought  reim- 
bursement for  the  tuition  they  had  paid,  alleging  that  the 
local  school  board  owed  them  that  because  it  had  failed 
to  notify  them  of  their  right  to  receive  free  special  edu- 
cation services  as  required  by  the  Education  of  the 
Handicapped  Act  (EHA).  The  local  school  board  did  ap- 
propriately place  the  children  in  the  city  schools  late  in 
the  fall  of  1984,  but  it  refused  to  reimburse  the  parents 
for  the  1983-84  tuition.  The  parents  requested  a  hearing 
under  G.S.  115C-1 16.  but  the  hearing  officer  declared 
that  he  was  without  authority  to  grant  a  tuition  reim- 
bursement. 

The  parents  filed  suit  in  federal  district  court  under 
Title  42.  Secfion  1 983.  of  the  U.S.  Code.  They  alleged  that 
the  local  school  board  deprived  them  of  procedural  rights 
under  the  EHA  by  refusing  to  hear  their  claim,  and  that 
the  State  Board  of  Education  also  deprived  them  of  those 
rights  by  refusing  to  interpret  or  amend  its  regulations  to 
permit  a  hearing  officer  to  decide  the  claim.  The  parents 
sought  either  ( I )  tuition  expenses  from  the  local  school 
^  board  or  (2)  a  declaration  that  the  state  rules  prohibiting 
'  '  a  hearing  officer  from  deciding  a  reimbursement  claim 
were  a  violation  of  their  federal  rights  and  could  not  be 
enforced.  They  also  sought  attorney  fees. 


The  federal  district  court  held  for  the  parents,  ruling 
that  the  state  must  permit  a  hearing  officer  to  decide  EHA 
tuition  claims.  The  local  board  and  the  State  Board  of 
Education  appealed  the  district  court's  ruling.  Before  the 
appeal  was  heard,  the  local  board  agreed  to  settle  the  suit 
by  paying  the  tuition  expenses.  The  state  board  conUnued 
its  appeal  and,  in  1987,  the  federal  appeals  returned  the 
case  to  district  court  for  a  determination  of  whether  the 
parents  were  entitled  to  attorney  fees  from  the  state,  and, 
if  so,  how  much. 

At  about  this  fime,  the  U.S.  Department  of  Educa- 
tion ruled  that  the  EHA  requires  a  state  to  empower  hear- 
ing officers  to  decide  parents'  tuition  reimbursement 
claims  and  to  order  reimbursement  when  necessary,  and 
the  North  Carolina  General  Assembly  amended  G.S. 
1 15C-1 16  to  do  so.  In  March  of  1992  the  district  court 
awarded  $30, 143. 18  in  attorney  fees  and  costs  to  the  par- 
ents as  the  "'prevailing  party"  in  the  litigation.  It  held  that 
the  actions  of  the  General  Assembly  in  amending  state 
laws  resulted  in  part  from  their  lawsuit  and  made  them 
prevailing  even  though  their  lawsuit  was  dismissed. 

The  state  board  appealed  that  decision,  pointing  out 
that  the  parents  had  settled  the  case  before  the  statute  was 
amended,  and  arguing  that  the  amendment  process  there- 
fore was  not  effectuated  by  any  court  order  or  enforceable 
judgment.  A  panel  of  the  federal  Fourth  Circuit  Court  of 
Appeals  upheld  the  district  court's  opinion,  finding  that 
the  parents  could  be  prevailing  parties  even  without  a 
court-ordered  remedy  directed  at  the  state,  because  their 
lawsuit  acted  as  a  "catalyst"  for  the  statutory  change.  The 
state  board  then  requested  a  review  by  the  full  court  of 
appeals. 

Holding:  The  full  Fourth  Circuit  Court  of  Appeals 
reversed  the  decision  of  the  lower  court  and  held  that 
postlitigation  changes  in  the  state's  conduct  (such  as 
amending  the  General  Statutes)  springing  from  the  law- 
suit are  not  enough  to  qualify  the  parents  as  a  prevailing 
party  and  therefore  they  were  not  entitled  to  attorney  fees. 
The  "catalyst  theory"  now  requires  that  the  plaintiffs  get 
an  enforceable  judgment,  consent  decree,  or  settlement 
giving  legal  relief  in  order  to  be  considered  the  prevail- 
ing party. 

Where  a  school  system  and  the  parents  of  a  child  with 
special  needs  have  settled  a  contested  case  concerning 
the  child's  Individualized  Education  Program  (lEP), 
the  parties  cannot  confer  on  the  Office  of  Administra- 
tive Hearings  (OAH)  the  right  to  determine  that  the 
parents  are  "prevailing  parties"  for  the  purpose  of  col- 
lecting attorney  fees.  Wilcox  v.  Carteret  County  Board  of 
Education,  in  the  Office  of  Administrafive  Hearings,  No. 
93-EDC-0451  (FebraaryZl,  1994). 
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Facts:  Seville  Wilcox,  a  student  at  an  elementary 
school  operated  by  the  Carteret  County  (N.C.)  Board  of 
Education,  suffers  from  a  chronic  muscle  disease  that  se- 
verely limits  her  ability  to  write.  As  part  of  her  lEP,  de- 
veloped under  the  Individuals  with  Disabilities  Education 
Act  (IDEA).  Seville  uses  a  particular  type  of  computer  for 
writing.  Her  mother,  Janet  Wilcox,  became  dissatisfied 
with  the  portions  of  the  lEP  dealing  with  the  purposes  of 
Seville's  classroom  computer  use  and  measures  of  her 
progress  with  the  computer  and  filed  a  contested  case  in 
the  OAH. 

The  school  board  and  Wilcox,  through  mediation, 
entered  a  written  agreement  that  (1)  specified  the 
purposes  of  and  measures  concerning  Seville's  class- 
room computer  use  in  ways  that  better  satisfied 
Wilcox,  (2)  provided  that  if  the  agreement's  provi- 
sions were  incorporated  into  the  lEP  Wilcox  would 
dismiss  the  OAH  contested  case,  and  (3)  provided  that 
in  that  instance  Wilcox  reserved  the  right  to  seek  a  de- 
termination that  she  was  a  "prevailing  party"  for  pur- 
poses of  collecting  attorney  fees  under  the  IDEA.  The 
agreement's  provisions  were  incorporated  into  the 
lEP,  and  Wilcox  subsequently  sought  from  the  OAH 
a  determination  that  she  was  a  prevailing  party. 

Recommended  decision:  The  administrative  law 
judge  for  OAH  held  that  OAH  is  without  authority  or 
jurisdiction  to  determine  prevailing  party  status  or  attor- 
ney fees.  Such  a  determination  can  be  made  only  by  the 
federal  district  court;  the  parties  cannot  confer  the  author- 
ity on  the  OAH  by  agreement  or  consent. — R.  P.  J. 

A  black  male  professor  of  African  origin  who  was  de- 
nied early  promotion  is  barred  by  the  Eleventh  Amend- 
ment from  pursuing  a  state  constitutional  claim  in 
federal  court.  Assani  v.  Board  of  Governors  of  the  Uni- 
versity of  North  Carolina  at  Chapel  Hill.  I:93cv00309 
(M.D.N.C.  1994). 

Facts:  Professor  Idris  Assani  served  as  a  visiting 
professor  of  mathematics  at  UNC-CH  from  1988  to  1989 
and  then  was  offered  a  four-year  contract  as  an  assistant 
professor.  He  was  told  that  he  would  probably  be  pro- 
moted to  a  tenured  position  within  eighteen  months,  but 
in  1991  he  received  written  notification  that  he  would  not 
be  promoted. 

Assani  brought  suit  in  federal  district  court  alleging 
that  he  was  denied  promotion  based  on  his  race  and  na- 
tional origin  (African)  in  violation  of  federal  law  (Title 
VII  of  the  Civil  Rights  Act  of  1964  and  Title  42,  Sections 
1981  and  1983,  of  the  U.S.  Code)  and  Article  I,  Sections 
1,  17,  and  19,  of  the  North  Carolina  Constitution.  The 
university  and  the  other  named  defendants  moved  to  dis- 
miss all  the  claims  other  than  the  Title  VII  one. 


Holding:  The  Federal  District  Court  for  the  Middle 
District  of  North  Carolina  held  that  Assani  did  state  a       ( 
claim  under  Title  42,  Sections  1981  and  1983,  of  the  U.S. 
Code,  but  was  barred  by  the  Eleventh  Amendment  from 
pursuing  the  state  constitutional  claims. 

The  court  rejected  the  defendants'  argument  that  the 
Eleventh  Amendment  barred  the  Section  1981  and  Sec- 
tion 1983  claims.  A  plaintiff  may  seek  prospective  injunc- 
tive relief  from  any  state  officials  sued  in  their  official 
capacities,  as  well  as  damages  from  state  officials  he  sued 
in  their  individual  capacities.  The  court  afso  rejected  the 
defendants'  argument  that  Section  1981  does  not  prohibit 
discrimination  based  on  national  origin.  The  court  held 
that  Section  1981  prohibits  discrimination  based  on  "an- 
cestry or  birthplace"  and  therefore,  because  the  plaintiff 
alleged  that  he  was  a  victim  of  discrimination  due  to  his 
African  ancestry,  he  could  state  a  claim. 

But  the  court  dismissed  Assani's  claims  under  the 
North  Carolina  Constitution.  The  Eleventh  Amendment 
prevents  a  federal  court  from  hearing  a  pendant  state  claim 
against  state  officials  in  their  official  capacities,  and  the 
North  Carolina  Constitution  does  not  provide  a  cause  of 
action  against  state  officials  sued  in  their  individual  ca- 
pacities. Therefore  the  plaintiff  was  found  to  have  no  au- 
thority to  sue  the  defendants  in  federal  court  for  an  alleged  , 
violation  of  his  state  constitutional  rights.  \ 

UNC  employee's  First  and  Fourteenth  Amendment 
rights  were  not  violated  when  she  was  fired  for  insubor- 
dination. Hanton  v.  Gilbert,  842  F.  Supp.  845  (M.D.N.C. 
1994). 

Facts:  In  1984  the  UNC-CH  department  of  biology 
purchased  an  electron  microscope  with  grant  money  re- 
ceived from  the  National  Institutes  of  Health  (NIH). 
Wilma  Hanton,  a  department  employee,  was  assigned  to 
maintain  the  microscope,  teach  the  use  of  it,  and  assist 
with  faculty  research  projects.  The  defendants,  her  super- 
visors, were  members  of  the  electron  microscope  commit- 
tee. The  university,  when  faced  with  a  budget  crisis  in 
1989,  no  longer  could  afford  to  pay  the  annual  service 
contract  on  the  microscope.  To  compensate,  the  electron 
microscope  committee  decided  to  charge  $25  per  hour  for 
use  of  the  microscope.  Hanton  was  told  that  she  should 
keep  detailed  records  of  the  use  of  the  microscope  so  that 
appropriate  charges  could  be  made. 

Hanton  disagreed  with  the  committee's  decision  to 
charge  for  microscope  services.  She  believed  that  the 
charges  violated  federal  law  because  the  microscope  was 
bought  with  federal  grant  money.  Hanton  was  informed  by  / 
the  defendants  that  the  NIH  approved  of  the  fee-charging 
plan,  but  she  nonetheless  contacted  the  state  auditor's  of- 
fice and  the  university  personnel  office  to  complain. 
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In  the  following  months  Hanton  was  told  that  she 
)  was  not  keeping  adequate  records  of  the  use  of  the  micro- 
scope. She  was  warned  repeatedly  by  the  defendants  and 
by  the  full  electron  microscope  committee  that  it  was  her 
responsibility  to  maintain  accurate  records,  and  in  1990, 
she  received  a  poor  evaluation  on  her  annual  performance 
review.  Throughout  the  next  year  she  continued  to  refuse 
to  keep  detailed  records  of  use  of  the  microscope.  In  May 
of  1991  the  electron  microscope  committee  and  Hanton"  s 
supervisor  decided  to  dismiss  her  for  insubordination.  She 
was  apprised  of  her  dismissal  orally  and  in  writing.  She 
was  given  an  opportunity  to  respond  at  a  predismissal 
meeting  to  the  reasons  for  the  discharge,  but  she  refused 
to  respond  on  advice  of  counsel.  Hanton  appealed  her 
dismissal  to  the  university  chancellor  in  July  of  1991,  but 
he  upheld  the  decision,  because  her  appeal  was  not  filed 
within  thirty  days  of  her  discharge  as  is  required  by  uni- 
versity regulations. 

Hanton  brought  suit  in  state  court,  making  both  state 
and  federal  claims.  The  defendants  sought  and  obtained 
removal  of  the  case  to  federal  court  and  requested  a  sum- 
mary judgment  (that  is,  asked  the  court  to  throw  out  the 
claims  without  a  trial). 

Holding:  The  federal  court  for  the  middle  district  of 

J  North  Carolina  granted  summary  judgment  to  the  defen- 
)  dants  on  all  of  the  plaintiffs  federal  claims.  The  court 
rejected  the  plaintiffs  allegations  that  her  dismissal  vio- 
lated her  First  and  Fourteenth  Amendment  rights  under 
the  United  States  Constitution. 

Hanton  first  claimed  that  the  defendants  violated 
constitutionally  protected  free  speech  rights  by  firing  her 
for  lodging  complaints  with  outside  groups  that  fee- 
charging  for  microscope  use  infringed  federal  laws.  The 
court  found  that  Hanton's  speech  was  on  a  matter  of  pub- 
lic concern.  But,  the  court  found,  the  way  that  Hanton 
voiced  her  complaints  caused  damage  to  morale  and  effi- 
ciency— especially  in  light  of  the  fact  that  she  continued 
to  complain  after  being  told  the  NIH  had  approved  the  use 
of  the  fees — so  that  in  the  balance  of  interests,  her  inter- 
est in  having  the  speech  heard  in  the  community  was  out- 
weighed by  the  defendants'  need  for  efficiency  in  their 
office.  Additionally,  the  court  detemiined  that  there  was 
no  evidence  that  the  plaintiffs  discharge  was  substantially 
related  to  her  speech.  Therefore  her  First  Amendment 
claim  was  dismissed. 

The  .second  allegation  by  Hanton  was  that  her 
Fourteenth  Amendment  due  process  and  equal  protec- 
tion rights  were  infringed  by  the  defendants.  The  court 
r^  noted  that  in  determining  due  process  violations  the  rel- 
'  cvant  inquiry  is  whether  the  defendant's  conduct  is  ad- 
equate under  federal  law  and  not  whether  it  complies 
with  slate  regulations.  Because  Hanton  ( 1 )  received  ad- 


equate predismissal  oral  and  written  notice  of  her  dis- 
charge, (2)  had  opportunity  to  respond,  and  (3)  had 
ample  postdismissal  opportunity  to  challenge  her  dis- 
missal in  administrative  proceedings  and  in  the  courts, 
the  court  held  that  due  process  requirements  were  met. 
Finally,  the  court  held  that  Hanton's  equal  protection 
claim  failed  because  she  did  not  put  forward  any  evi- 
dence of  similarly  situated  male  employees  who  were 
treated  differently  by  the  department  or  the  university. 
The  state  claims  were  remanded  to  the  state  court  for 
determination  on  the  merits. 

New  trial  necessary  where  the  instructions  on  the  jury 
verdict  form  embodied  two  distinct  propositions,  mak- 
ing the  jury's  final  decision  ambiguous  as  to  which  al- 
ternative was  relied  on  for  the  verdict.  Edwards  v. 
Hardin,  1 13  N.C.  App.  613,  439  S.E.2d  808  ( 1994),  disc. 

review  allowed.  No.  1 13PA94, N.C. 1994  N.C. 

LEXIS  272  (1994). 

Facts:  Keith  Edwards  was  hired  by  the  UNC-CH 
Public  Safety  Department  as  a  police  officer  in  1974.  She 
believed  that  the  department  was  engaged  in  discrimina- 
tory practices  and  in  1979  began  using  the  internal  griev- 
ance procedure  of  the  university  to  complain  about  certain 
policies.  As  a  result  of  her  complaints,  Edwards  alleged, 
her  department  supervisors  retaliated  against  her  to  label 
her  as  a  "troublesome  employee"  and  to  isolate  her  from 
fellow  officers.  Edwards  brought  a  civil  action  in  state 
superior  court,  contending  that  the  defendants,  certain 
university  officials,  violated  her  First  and  Fourteenth 
Amendment  rights  by  taking  acts  of  retaliation  once  she 
began  using  the  grievance  procedure.  The  jury  found  that 
the  defendants  did  deprive  Edwards  of  her  constitutional 
rights  and  awarded  her  compensatory  and  punitive  dam- 
ages. The  defendants  appealed  from  the  judgment. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
manded the  case  for  a  new  trial  because  it  found  that  the 
trial  court  erred  by  using  ambiguous  language  on  the  ver- 
dict sheet  when  submitting  the  plaintiffs  claims  to  the 
jury.  The  court  of  appeals  pointed  to  North  Carolina  case 
law  that  establishes  reversible  error  when  the  verdict  sheet 
embodies  "in  one  issue  two  propositions  as  to  which  the 
jury  might  give  different  responses."  The  trial  court's 
verdict  sheet  asked  whether  the  defendants  had  deprived 
the  plaintiff  of  "any  of  her  rights  under  the  First  or  Four- 
teenth amendments  to  the  United  States  Constitution" 
(emphasis  in  original).  Therefore,  the  court  of  appeals 
found,  some  jurors  could  have  been  relying  on  the  Four- 
teenth Amendment  claim  in  making  their  determinafion 
of  liability  whereas  others  could  have  relied  on  the  First 
Amendment. 
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Plaintiff's  "acute  reaction  to  stress  with  resulting  de- 
pression" held  not  to  constitute  an  occupational  disease 
worthy  of  worker's  compensation  benefits.  Murphrey  v. 
Onslow  County  Schools.  N.C.  Industrial  Commission,  I.C. 
No.I36348(Jan.  18.  1994). 

Facts:  Norma  Jean  Murphrey  has  been  employed 
as  a  teacher  for  twenty-one  years.  In  1989  she  was  hired 
by  the  Onslow  County  (N.C.)  schools  to  teach  art  at  a 
high  school.  At  the  beginning  of  the  1990  school  year. 
Murphrey  was  assigned  to  a  middle  school  to  teach  four 
art  classes  and  to  continue  teaching  two  classes  at  a  high 
school.  She  had  trouble  adjusting  to  this  change,  and 
in  April  of  1991  she  began  having  panic  attacks  and 
anxiety-related  physical  symptoms.  Murphrey  was 
granted  a  leave  of  absence  for  the  remainder  of  the 
school  year,  and  she  began  seeing  a  psychologist.  The 
psychologist  determined  that  financial  and  marital  diffi- 
culties contributed  to  her  anxiety  disorder.  Murphrey  re- 
turned to  school  as  a  teacher  the  following  fall.  She 
applied  for  worker's  compensation  benefits.  Her  claim 
was  denied  by  a  deputy  commissioner  of  the  North  Caro- 
lina Industrial  Commission,  who  found  that  Murphrey 
did  not  suffer  from  an  occupational  disease.  Murphrey 
appealed  the  decision  to  the  full  commission. 

Holding:  The  full  commission  upheld  the  deputy 
commissioner's  decision  and  denied  a  worker's  compen- 
sation award  to  the  plaintiff.  Since  Murphrey 's  injury, 
namely  "an  acute  reaction  to  stress  with  resulting  depres- 
sion." was  not  an  enumerated  occupational  disease  under 
the  worker's  compensation  statute,  it  was  her  burden  to 
show  that  her  injury  was  due  to  "causes  and  conditions 
which  were  characteristic  of  and  peculiar  to  her  particu- 
lar occupation"  and  that  a  member  of  her  occupation  was 
more  likely  to  suffer  from  the  condition  than  the  public 
at  large.  Because  Murphrey  was  unable  to  make  such  a 
showing,  the  commission  determined  that  her  emotional 
injuries  did  not  constitute  an  occupational  disease. 


School  board's  attempt  to  avoid 
appearance  of  endorsing  religion 
by  broad  restrictions  on  distribu- 
tion of  reUgious  materials  is  un- 
constitutional. Hedges  v.  Wauconda 
Community  Unit  School  District 
No.  118,  9  F.3d  1295  {7th  Cir. 
1993). 

Facts:  Megan  Hedges,  a  stu- 
dent  at   an    Illinois  junior   high 
school,  attempted  to  distribute  a  church  publication  at  her 
school.  The  principal  seized  copies  of  the  publication 


under  the  school  board's  1990  policy,  which  prohibited 
distribution  of  written  material  that  was  obscene,  porno- 
graphic, libelous,  unduly  disruptive,  or  (for  elementary 
and  junior  high  schools)  of  a  religious  nature.  Megan 
sued,  and  the  court  promptly  declared  the  1990  policy 
unconstitutional  because  of  its  outright  ban  on  distribution 
of  religious  material. 

The  school  board  then  adopted  its  1991  policy, 
which  had  the  following  provisions:  ( 1 )  no  student  could 
distribute  more  than  ten  copies  of  any  written  material 
without  first  informing  the  principal  of  the  intent  to  make 
the  distribution:  (2)  distribution  must  be  done  at  particu- 
lar specified  times  and  only  at  a  table  set  up  at  the  school's 
entrance:  and  (3)  reUgious  materials  whose  format  "would 
lead  students  to  believe  that  the  material  is  sponsored  or 
endorsed  by  the  school"  were  among  those  that  were  al- 
together banned.  Under  the  1991  policy  the  principal  re- 
fused to  permit  Megan  to  hand  out  more  than  ten  copies 
of  the  church  publication  and  also  refused  to  allow  her  to 
hand  out  more  than  ten  copies  of  a  flyer  inviting  sfiidents 
to  an  event  at  a  local  church  in  support  of  the  Operation 
Desert  Shield  soldiers.  Megan  brought  a  second  suit,  chal- 
lenging the  principal's  actions  under  the  1991  policy. 

In  that  second  suit,  the  federal  district  court  found 
that  the  1991  policy  was  also  unconstitutional.  It  held  this 
way  in  part  because  it  found  that  the  requirement  of  dis- 
tributing materials  at  a  table  at  the  school  entrance  could 
give  the  appearance  that  the  school  was  endorsing  reli- 
gion, in  violation  of  the  Establishment  Clause. 

The  school  board  appealed  from  the  two  rulings  re- 
garding the  1990  and  1991  policies. 

Holding:  The  federal  Court  of  Appeals  for  the  Sev- 
enth Circuit  upheld  the  ruling  that  both  poUcies  were  un- 
constitutional. 

It  held  that  the  1990  policy  prohibiting  all  student 
distribution  of  religious  materials  violated  the  principle 
that  "no  arm  of  government  may  discriminate  against  re- 
ligious speech  when  speech  on  other  subjects  is  permit- 
ted in  the  same  place  at  the  same  time." 

It  held  that  the  1991  policy  was  unconstitutional 
because  the  school  was  not  entitled  to  unduly  restrict  cer- 
tain speech  (here,  religious  speech)  just  for  fear  that  there 
may  arise  the  appearance  that  the  school  endorses  the 
speech.  "The  school's  proper  response  is  to  educate  the 
audience  rather  than  squelch  the  speaker,"  the  court  said. 
Requiring  distribution  from  a  table  at  the  front  door  is  not 
a  problem,  said  the  court  of  appeals  (in  contrast  to  the 
district  court).  The  problem  is  restricting  speech  for  fear 
of  appearing  non-neutral.  "Public  belief  that  the  govern- 
ment is  partial  does  not  permit  the  government  to  become 
partial."  the  court  said  (emphasis  in  original). — R.P.J. 
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School  board  that  permitted  Key  Club  and  other 
j  noncurriculum-related  clubs  violated  the  Equal  Access 
Act  in  refusing  to  certify  the  Bible  Club.  Pope  v.  East 
Brunswick  Board  of  Education.  12  F.2d  1244  (3rd  Cir. 
1993). 

Facts:  The  East  Brunswick  (N.J.)  school  board 
adopted  a  policy  requiring  that  all  student  clubs  be  related 
to  the  curriculum,  be  recommended  for  certification  by  the 
superintendent,  and  be  certified  by  the  school  board.  The 
policy  specifically  said  that  no  student-initiated  clubs 
would  be  permitted  except  to  the  extent  that  the  student 
initiation  took  the  form  merely  of  a  suggestion  by  stu- 
dents, to  be  followed  in  the  regular  procedure  by  the  rec- 
ommendation of  the  superintendent  and  certification  by 
the  board.  Under  this  policy  the  board  certified  such  clubs 
as  Students  Against  Drunk  Driving,  the  Bicycle  Club, 
Youth  Ending  Hunger,  a  club  devoted  to  rock  and  new 
wave  music,  and  the  Key  Club. 

The  board  adopted  this  policy  in  an  attempt  to  be 
consistent  with  its  constitutional  obligations  under  the 
Establishment  Clause  of  the  First  Amendment  (that  gov- 
ernment not  endorse  any  particular  religion),  the  Free 
Exercise  Clause  of  the  First  Amendment  (that  govern- 
ment not  unreasonably  infringe  citizens'  rights  to  practice 
their  religion),  and  the  Equal  Access  Act  (requiring  that 
1 )  public  schools  that  receive  federal  funds  and  operate  a 
"limited  public  forum"  by  permitting  one  or  more 
noncurriculum-related  student  groups  must  not  discrimi- 
nate against  religious  student  groups).  The  board  believed 
that  because  the  policy  prohibited  student-initiated  groups 
altogether,  the  Equal  Access  Act  simply  would  not  apply. 
Applying  the  policy,  the  board  refused  to  certify  the 
Bible  Club,  on  the  grounds  that  it  was  not  curriculum  re- 
lated. A  student.  Donna  Pope,  through  her  father,  sued  the 
school  board,  alleging  violations  of  the  consfitution  and  the 
Equal  Access  Act.  The  lower  court  ruled  that  the  school 
board  indeed  had  violated  the  Equal  Access  Act.  It  held 
that  the  Key  Club  was  not  cunriculum  related  and  that 
therefore  a  limited  public  forum  had  been  created.  Once 
that  was  so,  the  court  held,  to  discriminate  against  the  Bible 
Club  violated  the  act.  The  school  board  appealed. 

Holding:  The  federal  Court  of  Appeals  for  the  Third 
Circuit  upheld  the  ruling  that  the  board  violated  the  Equal 
Access  Act  by  refusing  to  certify  the  Bible  Club.  It  re- 
jected the  board's  argument  that  the  act  applies  only  to 
student-initiated  clubs.  It  held  that  the  Key  Club  was  suf- 
ficiently unrelated  to  curriculum  to  trigger  the  existence 
of  the  limited  open  forum,  thereby  causing  the  act  to  ap- 
|.       p\y. -R.P.J. 


School  board  does  not  violate  the  constitution  by  per- 
mitting the  Cub  Scouts  to  meet  on  school  grounds  and 
to  hand  out  flyers  and  post  posters  to  recruit  more 
scouts.  Sherman  v.  Community  Consolidated  School  Dis- 
trict No.  21  of  Wheeling  Township,  8  F.3d  1 160  (7th  Cir. 
1993). 

Facts:  The  school  board  in  Wheeling,  Illinois,  by 
poHcy  permits  "community  organizations"  to  use  school 
facilities.  Within  that  category  are  several  subcategories: 
"student  activities,"  which  receive  preference  and  are  al- 
lowed to  use  the  facilities  free  at  all  times;  "youth  recre- 
ational and/or  school  connected  activities."  which  are  not 
given  preference  but  are  allowed  to  use  the  facilities  free 
at  specified  times  (the  Boy  Scouts  of  America,  of  which 
Cub  Scouts  are  a  segment,  fall  into  this  subcategory);  and 
other  community  groups,  which  are  charged  minimal 
rental  costs  (several  secular  and  religious  groups  fall  into 
this  subcategory). 

The  policy  also  permits  outside  organizations  to  dis- 
tribute flyers  to  students  with  the  permission  of  the  super- 
intendent. The  superintendent  applies  the  following 
criteria:  (1)  the  document  must  come  from  a  not-for-profit 
organization,  (2)  the  organization  must  be  based  in  the 
community  or  provide  a  service  not  offered  in  the  com- 
munity, and  (3)  the  activity  must  be  youth  oriented.  Once 
a  week  teachers  in  each  classroom  distribute  approved 
flyers.  Flyers  for  the  Cub  Scouts  occasionally  are  included 
in  this  distribution. 

The  policy  also  permits  posting  posters,  which  are 
evaluated  the  same  way. 

Applying  this  policy,  the  school  board  permits  Cub 
Scouts  to  meet  at  one  of  its  elementary  schools,  to  distrib- 
ute flyers  concerning  the  scouts,  and  to  post  posters.  A 
child  at  the  school,  and  his  father,  brought  this  suit  to  pro- 
hibit the  Cub  Scout  activities  at  school,  citing  the  Cub 
Scout  requirement  that  its  members  meet  a  duty  to  God. 
By  permitting  this  activity  at  school,  the  suit  alleged,  the 
board  was  advancing  religion  in  violafion  of  the  Establish- 
ment Clause  of  the  First  Amendment. 

The  district  court  dismissed  the  acfion  and  the  plain- 
tiffs appealed. 

Holding:  The  federal  Court  of  Appeals  for  the  Sev- 
enth Circuit  held  that  allowing  the  Cub  Scout  activities 
does  not  violate  the  Constitution.  Applying  its  policy,  the 
board  allows  religious  and  nonreligious  community 
groups  to  use  its  facilities,  distribute  flyers,  and  post  post- 
ers, as  long  as  they  meet  the  criteria  established.  That  is 
exactly  what  the  Constitution  requires. — R.  P.  J.  ■ 
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